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To whom it may concern, 

 

SUBMISSION: DRAFT NATIONAL POLICY ON DATA AND CLOUD, 2021 

 

Overview 

 

Sakeliga NPC takes this opportunity to comment on the draft National Policy on Data and Cloud, 

2021.  

 

This document consists of Sakeliga’s comment and various addenda. The addenda provide 

supporting arguments for the main comment and expert submission. 

 

Sakeliga seeks to offer oral commentary on this submission. 

 

About Sakeliga 

 

Sakeliga (Business League) is a business group and public benefit organisation with more than 

12,000 members in various enterprises from small to big across South Africa. Sakeliga promotes a 

favourable business environment in the public interest, by means of its support for a market system 

and a sound constitutional order. 

 

www.sakeliga.co.za 
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1. Introduction and executive summary 

 

Sakeliga has taken note of the proposed national data and cloud policy. While it is admirable that 

government seeks to provide access to public data, much of the rest of the policy might be described 

as dubious.  

 

It is of particular concern that government seems to be contemplating the creation of state-owned 

and -operated cloud service, not only for internal use, but for use by the private sector as well. In 

addition, much of what government proposes for the purposes of strengthening national security is 

likely to have little positive effect – and may, in fact, pose serious dangers to online economic activity. 

 

It is unclear what government seeks to accomplish in attempting to impose further regulations on 

cloud service providers, whether through competition law or other measures. The cloud ecosystem 

is, at present, providing SMME's with infrastructure which would have been impossible just a few 

years ago – and doing so at record-low prices. 

 

Much of the policy proposals which are contained in the proposed policy are likely to make it more 

difficult and more expensive for cloud-providers and cloud-based software companies to operate in 

South Africa. This makes it all the more likely that they will choose to leave the market, or simply 

decline to enter it. 

 

2. Background of data and cloud market 

 

We note the proposal to introduce a High-Performance Computing and Data Processing Centre.  

Given market realities and alternatives, government should be aware that it is highly unlikely that it 

would be able to produce a competitive cloud-offering. It is very likely that there is little to no reason 

to do so.   

 

Cloud services require a great deal of organisational expertise and careful planning. From our 

assessment of industry options, the technology the government seems to be proposing to implement 

is already outdated. It is, furthermore, not clear that there is much need for state-provided cloud 

services. Cloud pricing is already very competitive and advanced.  

  

Government should recognise the fact that any new cloud offering is unlikely to attract established 

businesses with already extent cloud-infrastructure. Accordingly, the market the government 

proposes to enter is likely to be filled with new companies attempting to establish new infrastructure 

- and these companies are far more likely to use and develop newer technologies. Given the global 

scale and expertise of existing cloud providers, it is highly unlikely that the South African government 

would be able to compete on this basis, if that were the intention.  
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3. National Policy on Data and Cloud 

 

3.1 Digital infrastructure 

 

Comment on the High-Performance Computing and Data Processing Centre 

 

“A High-Performance Computing and Data Processing Centre (HPCDPC) shall be established… The 

HPCDPC shall provide use-on-demand cloud services for State entities, national departments, 

provinces, municipalities, metros, SOEs, universities, research centres, civil society organisations, 

and businesses (South African registered).”  

  

• Cloud infrastructure has, as one of its chief advantages, the fact that it is globally distributed. This 

not only offers faster access-speeds to customers in other localities, but also provides improved 

stability and fault-tolerance.  

• Given the fact that the South African government is proposing a single datacentre (with two 

mirrors) within South Africa, this advantage will not present in the cloud infrastructure proposed. 

• Furthermore, building datacentres outside of South Africa is likely premature and impractical, 

meaning that there is little to be done to remedy this problem.  

• It is increasingly the case that cloud infrastructure in distributed cloud applications are deployed 

with "infrastructure as code" tools, such as Hashicorp's Terraform.  

• These tools are highly extendable, but the modules used for established cloud providers are 

generally far better supported and far better documented. This presents a problem for the 

proposed governmental cloud offering, as developers are far more likely to use software that is 

easier to implement.  

• In deploying software to a given cloud-provider, reliability is of the utmost importance. In this 

respect, given problems with Eskom, SAA, Transnet and other state-owned enterprises it is likely 

that customers may have reservations in relying on a government-provided cloud service.  

• Even if government succeeds in establishing a service with reliability on par with established 

players in the market - it will still, if nothing else - be confronted with a thorny marketing- and 

branding dilemma.  

 

Comment on specific interventions: 

 

• 10.1.1: The ICT sector is a highly dynamic setting. The last decades saw the emergence and 

demise of various platforms, coding languages, and practices. Scalable and high-potential IT 

projects do not, in general, struggle to attract funding and investment. Many investors put their 

own capital at risk to reap benefits or carry costs. The rationale for state investment of tax funds 

into such ventures is less than clear.  Our recommendation is for government to focus on enabling 

conditions for ICT investment (i.e., improving the investment climate) and not to engage in direct 

attempts at state ICT investment. Moreover, government should not encumber the environment 

with costly and cumbersome rules and regulations.   



3 

• 10.1.2 Comment on Sentech and Broadband Infraco:  We would like to see a more enabling 

environment for market-driven alternative large connectivity suppliers. Examples on the horizon 

include Space X’s satellite connectivity. Thus, we prefer policies to make allowance for market-

based alternatives to Sentech and Broadband Infraco, and not to politicise access.     

• 10.1.3: We would like to see many such data and analytical centres established in South Africa, 

especially by private companies. We fear that a state-driven centre may be abused to drive out 

or deter private sector innovation in such sectors. As such, we do not support such centres driven 

by government if they were to place additional strain on taxpayers to fund uncertain projects and 

hamper market-based innovation, investment, and development. If the HPCDPS can stand on its 

own legs and revenue model, and does not affect market contestability, we do not see reason at 

this stage to oppose it.  

• 10.1.4: The quality of service and the cost of services of the HPCDPS should be carefully gauged 

against market options. In any case, the market realities in this sector (scalability, 

decentralisation, network effects, product development trajectories) are such that a government-

run HPCDPS may quickly become obsolete.       

• 10.1.7: We support special economic zones but remain critical of government’s current SEZ 

strategy. An ICT special economic zone that offers significant deregulation benefits, tax benefits, 

and other advantages in the current regulatory setting, would be beneficial.    

• 10.1.8: We welcome allowance made for self-generation of electricity at data centres. Moreover, 

substantial easing of requirements for self-generation, including self-generation for data centres, 

would also be welcomed. The department should drive forward initiative to ease self-generation. 

• 10.1.9: We fail to see the usefulness of this proposal. Positive ICT outcomes develop best in 

contestable, free markets. We are concerned about the cost versus benefits to taxpayers. Many 

of the services of such hubs envisioned in the policy document are already available to 

businesses. 

o The ICT market and options (e.g., Software as a Service) is developing and improving on a 

daily basis. For example, entrepreneurs (SMMEs) can already source open-source 

computing, database access, and host of other decentralised online services without the help 

of government hubs. For example, any user in South Africa can gain access to the IBM 

Supercomputer (Watson) for a mere 99 USD per month (or an initial 50 free hours of 

processing per month).  Google provides a host of free services. So does Amazon and a 

range of other suppliers. Blockchain technologies are also developing at a rapid pace.        

 

Comment on BEE applied to investment in data centres 

 

Policy proposal 10.1.10. notes that, “Investment in data centres and cloud services shall comply with 

the provisions of broad-based black economic empowerment.” In our view, this is another example 

of a constraint imposed on international companies – sometimes making investment in South Africa 

far less viable than would otherwise be the case.  
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• Many of the international companies investing in ICT, engage in greenfield/brownfield investment. 

To them, BEE functions as an often large and impractical investment tax. Such a ‘tax’ has the 

predictable effect of disincentivising investment.  

• Government would be prudent in noting that a great number of international technology 

companies have, in fact, decided to not to invest in South Africa for these reasons, choosing 

instead to invest in more investment-friendly countries, such as Nigeria, Ghana, and Egypt.  

• Government should recognise that it is not able to compel external investment and rather should 

focus to reduce cost, and to create a sound and reliable investment jurisdiction in South Africa.  

• Government should consider the advantages of foreign direct investment. These advantages in 

themselves are sufficient. 

• South Africa has much to gain if it succeeds in becoming a premier destination of ICT-

infrastructure and it would be ill-advised to ignore this strategic advantage in light of short-term 

political gain. 

 

Our policy recommendation:  

 

• Investment in datacentres should be voluntary and rely on private investors.  

• B-BBEE requirements should not be made more stringent. They should, in fact, preferably be 

scrapped altogether to enable more rapid development.  

• We especially oppose any policies that will seek to apply pre-disqualification criteria for such 

investments. These should be avoided.   

• In no way should private datacentres be placed at any regulatory disadvantage due to the current 

policy or the application of BEE.  

 

3.2 A digital/ICT special economic zone (SEZ) 

 

“A Digital/ICT Special Economic Zones (SEZs) shall be established to support local and foreign 

investment in data and cloud infrastructure and services. Multinational firms investing in data centres 

shall be required to make provision for skills and digital technology transfer to ensure benefits and 

gains from Foreign Direct Investment (FDI).”   

  

Sakeliga regards the entire point of a Special Economic Zone (SEZ) as to reduce complexity and 

regulatory overheads. By imposing additional constraints on companies attempting to make use of a 

SEZ, government risks simply replicating the lacklustre performance of South Africa’s existing SEZs.  

 

It is not clear to us that government should be specifying the exact aim of a given SEZ, 

especially because predicting the most advantageous economic activity, given local conditions, has 

proven notoriously difficult in the past.  
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3.3 Data access and cloud services  

 

“Non-sensitive government data shall be stored in the public cloud of the HPCDP, in line with the 

existing government data protection and access framework and legislation, to enable universal 

access.” 

 

We welcome initiatives to make public data (i.e., data generated by and solely concerned with the 

activities of the state) more readily accessible.  

 

Comment on specific policy proposals:  

 

• 10.2.2: National open data strategy. We reserve our comment on this point and intend to further 

analyse these proposals with the help of external data and privacy experts.  

• 10.2.3: ibid. 

• 10.2.4: Data sharing: “Government shall establish frameworks such as Data Trust to enable 

sharing of data generated by public and private sectors in a fair, equitable and transparent 

manner.”  To us, it is unclear what would be the impact on the private sector. Much of the data 

developed by businesses are commercially important and perhaps privileged. Government 

guidelines should not infringe on commercial rights, practises, and privacy.  

• 10.2.5: Subject to further analysis.  

• 10.2.6: ibid. 

• 10.2.7: ibid. 

 

3.4  Localisation and cross-border data transfers 

 

“Notwithstanding the policy intervention above, a copy of such data must be stored in South Africa 

for the purposes of law enforcement.”  

  

• The requirement that all "citizen-data" be stored within South Africa is likely to prove problematic. 

A great number of international companies offer services in South Africa, whether free or paid. 

The policy seems to be suggesting that all such companies should be required to maintain a 

mirror of any specifically South African data in the country itself. To implement any directive to 

this effect, international service providers - as well as local service providers who have not elected 

to use infrastructure based in South Africa - would be required to take on a great deal of 

administrative, technical, and financial overhead to comply. For many companies - especially 

those offering free services - it would be far easier to simply bar South African consumers rather 

than attempt to accommodate government's wishes.  

• Similarly, if other governments were to attempt to mandate something similar 

- i.e., with all countries requiring that data generated in that country would be required to be 

mirrored - deploying any software application would quickly grow prohibitively expensive and 

unwieldy. In other words, the effect of this policy is to reduce access, not to increase it. 
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• Such a mirroring of data would also pose a threat to data security. The inevitable effect of 

requiring this data to be mirrored would, by its very nature, increase the attack surface of a given 

application. Given the fact that this data is unlikely to be actively used in a production-grade 

software application, it is also more than likely to be poorly secured or exposed by outdated 

software with critical security bugs. As many of these companies are not, for the most part, 

exposed to the South African legal system by having attachable property or similar within the 

borders of the country, data breaches are unlikely to be remedied. 

• In addition, it is not clear that government is able to pre-empt the rights of citizens to entrust their 

data to international companies. Any attempts to compel South Africans to provide their data to 

the government is likely to be a violation of sections 16 (freedom of expression) and 14 (privacy) 

of the Constitution.  In addition, section 35(3)(j) of the Constitution and similar provisions, for 

instance, prevent persons from being compelled to provide self-incriminating evidence. It is not 

clear, then, that government is able to, effectively, seize, and compel the retention of such 

information contrary to the wishes of the sender of such information.  

• Finally, it is far from clear how any such provision would be enforced - even if software developers 

have come to be aware of that fact. It goes without saying that many applications are written for 

a global audience and, accordingly, developers may be unaware of obscure legislative provisions 

by a particular country. South Africa’s desire should be to make it as easy and thoughtless as 

possible for developers to make their applications available here, without having to study the 

eccentric and unviable policies on our books.  

 

Comment on specific interventions: 

 

• 10.4.1: Classification of data as critical information. The state’s ability to classify private data as 

“critical information infrastructure” should be limited and likely only apply to government’s own 

data. Private businesses should be given the freedom to make their own decisions on issues of 

data security, data protection and selection of appropriate data standards.    

• 10.4.2: We may subject such policies for further analysis and legal opinion. 

• 10.4.3: ibid. 

• 10.4.4: “Data generated in South Africa shall be the property of South Africa, regardless of where 

the technology company is domiciled.”  

o The policy intervention suggested in 10.4.4 is plagued by undue vagueness and it is difficult 

to determine what it aims to achieve. Regardless, this is likely to pose severe challenges with 

regards to right to immaterial property which vests in the individual from which said information 

originates, as well as any company which seeks to monetise that data.  

o Without an economic incentive to generate said data – such as property rights in same – it is 

not clear why a service provider should opt to provide services. This intervention, depending 

on how it is implemented, therefore poses a risk to the ability of South Africans not only to 

retain ownership of their own information, but also to their ability to access useful internet-

based services.  

o Importantly, we wonder what the exact intention is. Is it government’s intention to nationalise 

all data generated withing the borders of South Africa? Would that make the state the owner 
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of such data? In any event, we do not support a policy of data nationalisation. We may submit 

such proposals, should it materialise in such fashion, for legal and constitutionality assessment 

and consider legal remedies.    

 

3.5 Cybersecurity measures 

 

“To ensure confidentiality, integrity and availability, the National Cybersecurity Policy Framework 

(NCPF) and other related policies, legislation and international best practice shall guide the 

implementation of initiatives and measures [such as] national firewall deployed.”  

  

• A National Firewall is highly unlikely to provide any real security benefit, and “false positives” are 

likely to have devastating disruptive effects on internet connectivity and commerce.  

• Given the fact that, for instance, DDoS-attacks are typically carried out by compromised devices 

over a wide geographical distribution - and that many localities used shared or pooled IP-

addresses - locally-hosted sites could be severely affected by any attempts to stop attackers - 

even if warranted.  

• Furthermore, in instituting a National Firewall, government creates infrastructure which may be 

used to violate constitutionally protected rights, such as freedom of expression (section 16) and 

freedom of religion, belief, and opinion (section 15). It is constitutionally dubious that institutions 

capable of committing such violations on a discretionary basis are constitutionally permissible.   

 

3.6 Competition 

 

The use of competition remedies in the data sector should be carefully considered. Certain 

companies do have some size and other advantages at present. However, this rapidly changes in the 

dynamic ICT sector. We do not think aggressive competition interventions and extensive litigation will 

produce benefits over and above market adjustments and innovation.    

 

• With regards to cloud services, it is far from clear what harm government is attempting to remedy 

by the imposition of onerous and unpredictable competition regulation on existing cloud offerings. 

This is especially questionable in light of the price transparency and internationally standard rates 

charged by these companies. The cloud service sector is highly contestable. 

• If nothing else, the policy risks limiting access to new technology by South Africans and South 

African companies by imposing onerous and unnecessary regulation on technology companies.  

• New design paradigms, such as serverless functions - or even serverless containers, such as 

Google's Cloud Run offering - mean that users now can scale software applications far cheaper 

and far faster than ever before. This is not a market that has failed - on the contrary - it has given 

SMME's access to infrastructure which would be far too expensive and far too labour-intensive 

to set up on their own.  

• Government's assertion that cloud providers make extensive use of proprietary software is 

outdated, as open-source technology such as Docker and Terraform now offer users 

unprecedented choice between different providers, or even, should they choose to do so, hybrid 
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systems using on-premises and cloud infrastructure. Where proprietary software is used, it is 

usually done mindful of that fact and due to distinct advantages offered by said proprietary 

software.  

• Even in that case, however, good software-development practice requires developers to make 

provision for changing particular dependencies, such as by favouring interfaces and dependency 

injection, as the occasion arises to do so.  

• Given the ubiquity of software images, whether open-source or proprietary, which are platform, 

provider, and hardware-agnostic, software developers have more options that ever before in how 

they deploy their software.  

• The problem that government is attempting to solve has already been solved by the open-source 

(and broader software) community and, as such, any belated attempts to regulate or provide 

alternatives are likely to fail.  

• More broadly, legislation which seeks to enable competition between local firms and international 

companies is unwarranted. South Africa already has several advantages, such as a relatively 

deep skills-pool and low cost of living, which have historically enabled other developing countries 

to compete internationally with regards to software. The fact that there has been little success in 

capitalising on these advantages is largely due to larger issues in the South African economy and 

society. 

• Government's attempts at regulation in the local market simply serves to make local companies 

internationally uncompetitive. If government wishes to increase the competitiveness of local 

software companies, it needs to recognise that this is unlikely to happen in the absence of real 

solutions to many of the large economic challenges - such as infrastructure, electricity-

provision, and convoluted regulations - faced by the economy at large.  

• If the government, heedless of the structural problems which have prevented effective 

international competition to date, simply attempts to legislate increased competitiveness, it can 

only do so by restricting international players. In other words, the only option which remains is to 

artificially boost local competitiveness, at the cost of making South African companies (users of 

overseas IT services) of all kinds less internationally competitive.  

• It should be borne in mind that international companies are often crucial to existing industries in 

South Africa. If local software is artificially prioritised, this has the necessary and unavoidable 

effect of harming those industries in turn.  

 

4. Socio-economic impact assessment 

 

We could find no socio-economic impact assessment on the policy. That might be forgivable as the 

policy remains in draft form and an assessment is being prepared for the final policy. We cannot 

stress enough how important it is that the policy be subjected to such a (public) assessment before 

it is finalised and operationalised. 

 

If no assessment is done, government would be basing its future interventions in terms of this policy, 

with potentially far-reaching consequences, on nothing but opinion and aspiration. There must be an 
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honest and accurate attempt to quantify the scope of the potential, foreseen, and unintended 

consequences. 

 

Thank you for considering our comment. We request to offer further oral comment on this submission 

at an appropriate forum.  

 

 

Prepared by: 

 

Gerhard van Onselen     

Senior Analyst: Sakeliga    

 

 

With assistance:  

 

Daniel du Plessis 

Legal Analyst: Sakeliga 

 

Martin van Staden 

Legal Fellow: Sakeliga 
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Addendum 1: Common law constitutionalism1 

 

Introduction 

 

Constitutionalism refers not only to the written Constitution, but to the constitutional order in which 

the Constitution finds itself. The constitutional order includes various principles and customs that the 

Constitution itself does not explicitly express.  

 

One may consider, for example, the principle that the legal rules expressed in legislation must be 

clear and unambiguous. The Constitution itself contains no such requirement, but it is commonly 

recognised that no unclear legal rule may be enforced upon legal subjects and that such a rule is ab 

initio void for vagueness. This rule is absolute and supreme, as no proper court of law will enforce 

that which either the court itself or the legal subject concerned cannot understand. 

 

These rules and principles are usually borne out of a society’s jus commune -- its common law. In 

South Africa, therefore, English and Roman-Dutch constitutional principles, and perhaps in the future 

some principles of African customary law, make up the constitutional order, alongside the written 

Constitution. 

 

This addendum considers some of these important principles of the constitutional order that do not 

necessarily find explicit recognition in the Constitution. 

 

Constitutionalism 

 

Written constitutionalism 

 

A constitution, properly understood, is a special type of law that, unlike other laws, addresses itself 

to the government of a society, and lays out what that government may, and crucially, what it may 

not do. The core idea of constitutionalism is that everything which government is not explicitly allowed 

to do, is forbidden. Constitutions are one of those things a society cannot afford to get wrong, 

because they are not transient. All future governments – not always of the same political party – will 

interpret them differently and according to their own ideological frameworks. 

 

The Constitution of South Africa is not meant to be completely inflexible or completely flexible. Section 

74 provides that section 1 of the Constitution may be amended with a 75% majority vote of the 

National Assembly and the support of six provinces in the National Council of Provinces, and the 

remainder of the Constitution may be amended with a two-thirds majority of the National Assembly 

and the support of six provinces in the National Council. The remainder of the section sets out various 

other procedures and considerations. 

 
1 This addendum has been adapted, albeit not exclusively, in large part from Sakeliga’s submission on the policy 

of expropriation without compensation, prepared by Prof Koos Malan. 
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But if the Constitution is to be amended, the process must not simply amount to Parliament going 

through the constitutional procedure and adopting the amendment. There must be a drawn-out, 

years-long public consultation process to determine whether a national consensus exists. The 

Constitution sets out how an amendment must be processed, but a government cannot act without 

a mandate. 

 

One must also bear in mind the nature of the Bill of Rights. Chapter 2 of the Constitution does not 

‘create’ rights, but merely protects pre-existing rights. Indeed, section 7(1) states that the Bill of 

Rights “enshrines” the rights, not creates them. Sir Thomas More once aptly noted: 

 

“Some men think the Earth is round, others think it flat. But if it is flat, will the King’s command, 

or an Act of Parliament, make it round? And if it is round, will the King’s command, or an Act 

of Parliament, flatten it?” 

 

Enshrining something, in the constitutional sense, means to place that thing somewhere where it is 

protected, in this case, in a constitution.2  But legislation cannot change reality, in this case being the 

reality of rights: South Africans have rights outside of the Constitution, and if a provision in the Bill of 

Rights is repealed, that does not mean South Africans ‘lose’ that right. If this were the case, there 

would be little use in referring to rights as ‘human’ rights, as section 1 and the Preamble of the 

Constitution do. We are rights-bearing entities because we are humans with dignity and individuality, 

not because government has ‘given’ us those rights.  

 

If the Bill of Rights is thus amended, the basic essence of the right in question must remain. If 

protection for human rights is removed from the Constitution, South Africa’s constitutional project will 

be severely undermined in that the highest law will continue to recognise the rights in question, but 

will not protect them. This is not a situation South Africans would want to find themselves in. By 

implying that government can ‘extinguish’ a right by simply removing it from the Constitution, the 

impression is created that rights are an idea owned by the State, and not the people. This would be 

faulty both according to human rights theory, but also according to the logic of the Constitution itself. 

 

Any constitution is meant for the ages. As respected constitutional scholars Herman Schwartz and 

Richard A Epstein have noted, “Constitutions are written to supply a long term institutional framework, 

which by design imposes some limitations on the power of any given [parliamentary] majority to 

implement its will”.3  The Constitution of the United States — a standard-setter for constitutionalism 

— has endured for 230 years and been amended only 27 times. South Africa’s Constitution has been 

amended 17 times in 23 years, with most amendments being technical or procedural.  

 

 
2 See https://dictionary.cambridge.org/dictionary/english/enshrine. 
3 Epstein RA. “Drafting a constitution: A friendly warning to South Africa”. (1993). 8 American University Journal 

of International Law and Policy. 567. 
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Constitutionalism and the Rule of Law require long-term thinking, which recognises that the 

government of today is not the government of tomorrow, and that the outrage currently dominating 

public opinion will not always be around. 

 

If our Constitution should lose its basic character as a shield for the South African people against 

undue government overreach within the period of only one political party’s rule, there can be no doubt 

that tyranny is the rule and freedom has again slipped through our grasp. 

 

Unwritten constitutionalism 

 

Constitutionalism presupposes the pursuit of justice on a grand scale, that is, for the whole of the 

polity, and more specifically for all individuals and communities within the polity. In this way, 

constitutionalism is inextricably associated with the pursuit of justice, but this normative commitment 

– the commitment to justice – is only one side of the constitutional idea. The second element of 

constitutionalism relates to power: power that has to serve as a rampart that supports the normative 

– the justice element. Hence the normative element has to be complemented by a real element, which 

consists in the structures for the suitable allocation and checks on political power, thus to ensure that 

power is not abused; to ensure that it is exercised for the benefit of the whole instead of degenerating 

into privateering for the sake of only a segment – either a minority or a majority. The structural element 

is essential to constitutionalism. Precisely for that reason questions around governmental power – its 

allocation, exercise, limitation and control – are and have always been essential for constitutionalism. 

 

In the present context the following two prerequisites, both relating to the real element of 

constitutionalism, are crucial. The first is citizenship and the second is the notion of the dispersal of 

power and (mutual) checks and balances.  

 

● Citizenship in the real sense of the word is not viable without the protection of personal 

property rights, that is, the property rights of individuals and juristic persons; and 

● Constitutionalism is founded on the basis of the dispersal of power among the largest possible 

number of centres of power, more specifically not only the three centres of state power, but 

the widest range of loci of private, civil and economic power (here in after referred to as 

institutions of civil society). These loci of power must be strong enough to counterbalance 

governmental power and strong enough to counterbalance each other, thus to ensure that 

no locus of power grows so strong that it gains absolute power that would allow it to abuse 

its power to the detriment of any segment of the populace. Once any locus of power, and 

specifically the state, is so strong that it can act in an unconstrained fashion, it becomes 

absolutist. That rings the death knell of constitutionalism. Institutions of civil society constitute 

loci of power capable of discharging their check and balance function only when they have 

their own property, which allows to them act autonomously.  
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Citizenship 

 

It is important to clarify the meaning of citizenship. That requires, amongst other things, that 

citizenship be distinguished from the concepts of subject and consumer. The latter two should not be 

confused with that of citizenship; in reality they stand in opposition to the idea of citizenship. 

 

From the point of view of constitutionalism, it would be most inappropriate to view the populace – also 

the South African populace – as a collection of subjects. Subjects denote a relationship of 

subordination, inequality and dependence of the populace vis-à-vis government. It is an 

inappropriate, essentially monarchical concept, which is incompatible with the very notion of 

republicanism which is the idea on which the South African constitution claims to be premised. 

 

Viewed through the prism of constitutionalism it would be equally inapt to conceive of the South 

African populace as collection of consumers. A consumer is by definition in a commercial relationship 

in which the identity of buyer, tenant, borrower, or whatever other commercial identity stands at the 

centre. 

 

In contrast to the above, in pursuance of the very notion of constitutionalism, the appropriate public 

identity of members of the populace should be that of citizens. 

 

Citizenship, unlike the identities of consumer and subject, primarily denotes the ability to participate 

independently and on an equal footing with all other citizens in the joint endeavour to govern the polity 

in the public good and to the benefit of the citizenship body as a whole, through a process of even-

handed rational public discourse and compromising decision-making. 

 

Independent participation of all citizens in the continuous enterprise of government for the public 

good, is impossible, however, if the people are economically reliant, especially solely reliant on 

another person or entity, more specifically if people are reliant on the state. When the populace is 

dependent on the state for their livelihood, they are not citizens anymore. Then they are but 

subordinate subjects and state-dependent consumers. 

 

Dispersal of power and civil society 

 

The notion of the dispersal of power and attendant checks and balances lies at the very core of the 

constitutional idea. This is particularly also true for South Africa priding itself of a constitutional 

dispensation that purports to subscribe to the idea of constitutionalism. It is important to emphasise 

that the dispersal of power is not limited to the traditional idea of the trias politica – the threefold 

separation of power between the legislature, executive and the judiciary. Trias politica, though 

important, provide but the basic rudiments for a full-fledged system of power dispersal. Dispersal of 

power goes much broader than trias politica. It includes a rich plethora of power centres of civil 

society, commercial enterprises and other economic endeavours, cultural and religious endeavours, 

educational institutions, religious institutions, charity organisations and many more non-governmental 
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organisations and many more institutions of civil society. The need for the dispersal of power among 

all these centres is a generally accepted prerequisite of sound modern-day constitutional law. In their 

absence the spectre of absolutism, more specifically of unrestrained governmental power which is 

by definition an outrage against the very foundation of constitutionalism, looms dangerously large. 

 

The mentioned plethora of institutions of civil society fulfils two important roles. 

 

In the first place they provide the best rampart against absolutism. They act as a counterbalance 

against absolutism of an excessively powerful, centralised government. Bills of Rights, that seek to 

protect the rights of individuals against actual and threatened governmental violations of rights, is 

more often than not of no practical value. Individuals lack the required muscle to take on a powerful 

rights-infringing government. Moreover, even if an individual does have the power to sue for the 

remedying of rights, the courts may rule in favour of government because they share the same 

ideological convictions. Even if a court does rule in favour of (an) individual/s, orders are not complied 

with and turn out to be judicial wishes rather than true binding orders. The South African experience 

of the past decades are swamped of such cases, where the executive and the state administration 

have proven to be unwilling and / or able to heed to words of the judiciary. Institutions of civil society 

are the only instruments with sufficient muscle to provide the required check on an infringing state 

and that can, at the same time, enlist the resources to fill the void left by a faltering state. Institutions 

of civil society in this way is the only genuine guarantee for the rights and interests of people and for 

sustaining constitutionalism. 

 

Secondly, institutions of civil society also act as a mutual power balance and check on each other, 

thus avoiding and / or countering the abuses accompanied by economic monopoly practices in a way 

similar to how they keep a rights-infringing centralised government in check and/ or fill the gap left by 

a faltering state. 

 

Conclusion 

 

Citizenship and autonomous institutions of civil society also mutually imply one another: 

 

● Citizenship – the capacity to participate in the governance of the polity – is reinforced and 

strengthened when people assemble and act through institutions of civil society, instead of 

acting individually on their own with much greater difficulty; and 

 

● Institutions of civil society on the other hand cannot be viable without citizens joining these 

institutions and without them materially contributing towards such institutions, thus enabling 

these institutions to discharge their check and balance function. 

 

Conduct by government, whether executive, legislative, or judicial, must respect and promote 

citizenship and civil society, not undermine or attack them. 
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Addendum 2: Section 1 of the Constitution4 

 

Introduction 

 

Section 1 of the Constitution, along with section 74 (the constitutional amendment provision), is the 

most entrenched provision in the Constitution. It may only be changed with an affirmative vote of 75% 

of the National Assembly, a generally elusive parliamentary majority for any single political party. This 

is for good reason. Section 1, said to be “the Constitution of the Constitution”, provides not only the 

fundamental values upon which South African society is thought to be based, but on which the 

Constitution, itself a value-laden law, is also based. All constitutional interpretation, construction, and 

practice must happen with the values enshrined in section 1 foremost in mind.  

 

It is our view that government has not paid enough, if any, mind to section 1. When government does 

contemplate constitutional values, it usually references the Preamble, a part of the Constitution that 

is without enforceable effect, or various rights in the Bill of Rights. Rarely, if ever, is section 1, the 

most important part of the Constitution, considered. 

 

This is problematic, because section 1’s values are actionable and substantive: They must be 

adhered and given effect to, otherwise the offending entity is trafficking in unconstitutional territory. 

We have regrettably seen this play out since the Constitution’s enactment. 

 

Section 1(a): Human rights and freedoms 

 

Section 1(a) provides that South Africa is based inter alia on the “advancement of human rights and 

freedoms”. Regrettably, government has treated section 1(a) as if this clause is absent. 

 

A recent example of this, among many, is the National Sport and Recreation Amendment Bill, 2020, 

which effectively proposes to nationalise the civilian sporting industry and regulate various aspects 

of that industry. How can it be that South Africa is truly based on the advancement of human rights 

and freedoms if government is reducing the scope of freedom in such personal and intimate affairs 

like sporting and recreation?  

 

The same is particularly true of interventions like the Constitution Eighteenth Amendment Bill. This 

intervention will deprive South Africans of their hard-won (and incredibly necessary) property rights, 

which are a prerequisite for the exercise of freedom and the attainment of prosperity. 

 

Finally, it is worth noting that had this provision been given the due respect and recognition it 

demands, South Africa’s unemployment rate would not be nearly as high as it is today. The Bill of 

Rights, particularly sections 9 and 23, have been interpreted in such a way that government has been 

 
4 This addendum was adapted in large part, albeit not exclusively, from the submission of the Free Market 

Foundation on the 2020 annual review of the Constitution. The sole author of that submission is one of the co-

authors of this submission. 
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empowered to disregard the human rights and freedoms of the jobless in favour of those with trade 

union membership. Section 1(a) read with section 22 of the Constitution as a matter of course must 

have the consequence that jobseekers are not disallowed from seeking employment on such terms 

that they deem beneficial to themselves. 

  

But legislation such as the National Minimum Wage Act5  stands in evident conflict with these 

provisions, by regimenting labour relations in accordance with academic and politically convenient 

narratives rather than the best interests of the poorest among us. We submit that section 1(a), and 

also section 1(c) discussed below, must permeate any legislation and regulations promulgated by 

government, and in this respect, it is evident that this has not happened. Had if happened, legislation 

like the National Minimum Wage Act would never have been enacted. 

 

Section 1(b): Non-racialism 

 

It is well-known by now that government has engaged in racialist rhetoric and public policy since the 

dawn of constitutional democracy in South Africa. It has found ways in the Constitution of justifying 

this conduct but has paid no mind to the fact that those justifications are borne out of provisions in 

the Constitution that must be read as compliant with section 1, and particularly section 1(b), which 

prohibits racialism. Thus, even if one can, upon a very strained reading, regard section 9 as allowing, 

or even obligating, government to engage in racial policymaking, the presence of section 1(b) makes 

such an enterprise constitutionally impossible. 

  

In other words, those provisions in the Constitution which seem to justify racialist policy measures, 

legally cannot do so, because section 1(b) of the Constitution proscribes it entirely. Government 

appears to be ignorant of this fact.  

 

Section 1(c): The Rule of Law 

 

The Rule of Law is often touted by government and opposition officials without any regard being paid 

to its substance. It is used as filler-text in political speeches and press statements. When it comes to 

the actual content of the Rule of Law, government has in many ways not complied with any such 

requirements. 

 

Section 1(c) of the Constitution provides that South Africa is founded upon the supremacy of the 

Constitution and the Rule of Law. Section 2 provides that any law or conduct that does not accord 

with this reality is invalid. This co-equal supremacy between the text of the Constitution and the 

doctrine of the Rule of Law remains underemphasised in South African jurisprudence, but it is 

important to note. 

 

 
5 National Minimum Wage Act (9 of 2018). 
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One of the Constitutional Court’s most comprehensive descriptions of what the Rule of Law means 

was in the case of Van der Walt v Metcash Trading Ltd. In that case, Madala J said the following:  

 

“[65] The doctrine of the rule of law is a fundamental postulate of our constitutional structure. 

This is not only explicitly stated in section 1 of the Constitution but it permeates the entire 

Constitution. The rule of law has as some of its basic tenets: 

 

1. the absence of arbitrary power – which encompasses the view that no person in 

authority enjoys wide unlimited discretionary or arbitrary powers; 

 

2. equality before the law – which means that every person, whatever his/her station 

in life is subject to the ordinary law and jurisdiction of the ordinary courts. 

 

3. the legal protection of certain basic human rights. 

 

[66] The concept of the rule of law has no fixed connotation but its broad sweep and emphasis 

is on the absence of arbitrary power. In the Indian context Justice Bhagwati stated that: 

 

‘the rule of law excludes arbitrariness and unreasonableness.’ 

 

I would also add that it excludes unpredictability. In the present case that unpredictability 

shows clearly in the fact that different outcomes resulted from an equal application of the 

law”.6 

 

The Rule of Law thus: 

 

● Permeates the entire Constitution; 

● Prohibits unlimited arbitrary or discretionary powers; 

● Requires equality before the law; 

● Excludes arbitrariness and unreasonableness; and 

● Excludes unpredictability. 

 

The Good Law Project’s Principles of Good Law report largely echoed this, saying: 

 

“The rule of law requires that laws should be certain, ascertainable in advance, predictable, 

unambiguous, not retrospective, not subject to constant change, and applied equally without 

unjustified differentiation”.7 

 

 
6 Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC) at paras 65-66. Citations omitted. 
7 Good Law Project. Principles of Good Law. (2015). Johannesburg: Law Review Project. 14. 
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The report also identifies four threats to the Rule of Law,8  the most relevant of which, for purposes of 

this submission, is the following: 

 

“[The Rule of Law is threatened] when laws are such that it is impossible to comply with them, 

and so are applied by arbitrary discretion […]” 

 

Friedrich August von Hayek wrote: 

 

“The ultimate legislator can never limit his own powers by law, because he can always 

abrogate any law he has made. The rule of law is therefore not a rule of the law, but a rule 

concerning what the law ought to be, a meta-legal doctrine or a political ideal”.9 

 

What is profound in Von Hayek’s quote is that he points out that the Rule of Law is not the same as a 

rule of the law. Indeed, any new Act of Parliament or municipal by-law creates and repeals multiple 

‘rules of law’ on a regular basis – expropriation without compensation would be an example of ‘a’ rule 

of ‘the’ law. The Rule of Law is a doctrine, which, as the Constitutional Court implied in Van der Walt, 

permeates all law, including the Constitution itself. 

 

Albert Venn Dicey, known for his Introduction to the Study of the Law of the Constitution, and 

considered an intellectual pioneer of the concept of the Rule of Law, wrote that the Rule of Law is 

“the absolute supremacy or predominance of regular law as opposed to the influence of arbitrary 

power, and excludes the existence of arbitrariness, of prerogative, or even wide discretionary 

authority on the part of the government”.10 

 

Dicey writes “the rule of law is contrasted with every system of government based on the exercise by 

persons in authority of wide, arbitrary, or discretionary powers of constraint”.11  He continues, saying 

the Rule of Law means “the absolute supremacy or predominance of regular law as opposed to the 

influence of arbitrary power, and excludes the existence of arbitrariness, of prerogative, or even of 

wide discretionary authority on the part of the government”.12 

 

The opposition to arbitrary power should not be construed as opposition to discretion in and of itself. 

Officials use discretion to determine which rules to apply to which situation, and thus some 

discretionary power is a natural consequence of any system of legal rules. However, the discretion 

must be exercised per criteria which accord with the principles of the Rule of Law, and the decision 

itself must also accord with those principles. 

 

 
8 Good Law Project 29. 
9 Von Hayek FA. The Constitution of Liberty. (1960). Chicago: University of Chicago Press. 206. Our emphasis. 
10 Dicey AV. Introduction to the Study of the Law of the Constitution. (1959, 10th edition). London: Macmillan. 

202-203. 
11 Dicey 184. 
12 Dicey 198. 
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A common example of arbitrary discretion is when a statute or regulation empowers an official to 

decide “in the public interest”. What is and what is not “in the public interest” is a topic of much 

debate, and empowering officials to apply the force of law in such a manner bestows upon them near-

absolute room for arbitrariness. The “public interest”, however, can be one criterion among other, 

more specific and unambiguous criteria. 

 

The fact that some discretion should be allowed is a truism; however, the principle that officials may 

not make decisions of a substantive nature still applies. Any decision by an official must be of an 

enforcement nature, i.e., they must do what the legislation substantively requires. For instance, an 

official cannot impose a sectoral minimum wage. The determination of a minimum wage is properly a 

legislative responsibility because it is of a substantive nature rather than mere enforcement. 


