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MEMORANDUM

BRIEFING ON RECENT OFFICIAL DOCUMENTS THAT PERTAIN TO B-BBEE ENFORCEMENT IN

SOUTH AFRICA
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1) The Companies Tribunal, or a member of the Ti#bacting alone in accordance with this Act, may—

(a) adjudicate in relation to any application thagy be made to it in terms of this Act, and makeaader provided for in
this Act in respect of such an application;

(b) assist in the resolution of disputes as contated in Part C of Chapter_7-and

(c) perform any other function assigned to it byroterms of this Act, or any law mentioned in Scited
4-; and

(d)adjudicate_on any matters affecting a compaag may be referred to it in the prescribed manngr the B-
BBEE Commission in terms of the Broad-Based Black&mnic Empowerment Act, 2003 (Act No. 53 of 2003); an

(e)make an appropriate order.
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8. Abuse of dominance prohibited
(1) It is prohibited for a dominafirm to—
(a) charge arjexeessive-pricepxcessive price to the detrimentfednsumers]customers;

(b) refuse to give a competitor access teeasential facilitywhen it is economically feasible to do so;

(c) engage in aexclusionary agtother than an act listed in paragrdg) if the anti-competitive effect of that act outgles
its technological, efficiency or other pro-compes} gain; or

(d) engage in any of the followingxclusionary actsunless théirm concerned can show technological, efficiency oepth
pro-competitivg} gains which outweigh the anti-competitive effecttefact—

(i) requiring or inducing a supplier or customemntat deal with a competitor;

(ii) refusing to supply scardgeeds}goods or servicet® a competitor or customer when supplying thgseds]goodsor
servicess economically feasible;

(iii) selling goods or servicesn condition that the buyer purchases sepaatels or servicesnrelated to the object of a
contract, or forcing a buyer to accept a conditiarelated to the object of a contract;

(iv) sellinggoods or servicefbelow-theirmarginal-or-average-variable-cost-or]at predatory prices

(v) buying-up a scarce supply of intermediate gomd®sources required by a competitor;
(vi) engaging in anargin squeezer

(vii) requiring a supplier which is not a dominantfirm, particularly a small and medium business a firm controlled
or owned by a historically disadvantaged person, teell its products to the dominantirm at a price which impedes the
ability of the supplier to participateeffectively.

(2) If there is aprima faciecase of abuse of dominance because the dominéinn charged an excessive price or
required a supplier to sell at a price which impeds the ability of the supplier toparticipateeffectively, the
dominant firm must show that the price was reasonable

[...]
(4) The Competition Commission must publish guidelias in terms of section 79 setting out the relevafactors and
benchmarks for determining whether the practice sebut in subsection (1{d)(vii) impedes the ability of afirm which is

not a dominantfirm, particularly a smalland mediumbusinessor afirm owned or controlled by a historically
disadvantaged person, tparticipateeffectively.

) < -% % %
% % ) < %
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6. Section 9 of the principal Act is hereby amerded

(a) by the substitution in subsection (1) for paggzh (a) of the following paragraph:

“(a) it is likely to have the effect of [substaaity] preventing or lessening competition;”; and



(b) by the addition of the following subsectiongrfiubsection (2):

“(3) When determining whether the dominant firm'stian is prohibited price discrimination, the doramt firm must
showthat its action does not impede the ability of sinahd medium businesses and firms controlled or_owney
historically disadvantaged persons to participaféeetively.

(4) The provisions of subsections (1) to (3), reaith the changes required by the context, apply tmminant firm as the
purchaser of goods or services.”.
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7. Section 10 of the principal Act is hereby amended—
[...]
(b) by the substitution in subsection (8)for subparagraph (ii) of the following subparagraph

“(ii) promotion of the[ability of] effective entry intoparticipationin and expansion within a market dyall[businesg and
mediumbusinesser firms controlled or owned by historically disadvantagedspng, to become competitive]’;

L.l

% " . ) )
- % /
(3) The Competition Commission may grant an exemptiterms of subsection (2)

(a) only if- (a) any restriction imposed on thenfs concerned by the agreement or practice conceroedategory of
agreements or practices concerned, is requiredt@iraan objective mentioned in paragraph (ahd

(b) the agreement or practice concerned, or catggdragreements or practices concerned, contribistesy of the following
objectives:

(i) maintenance or promotion of exports

“(ii) promotion of the[ability of] effective entry into, participation in and expamsivithin a market by smglbusiness,Jand
medium businesses, or firms controlled or ownetistprically disadvantaged persofigo become competitivg]

(-]

$
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“(3) Upon application by the Competition Commissitire Competition
Tribunal may—



(a) revoke its own decision to approve or conditiynapprove a merger, and section 15, read withadhanges required by
the context, applies to a revocation in terms &f flubsection; or

(b) make any appropriate order regarding any coinditrelating to the merger, including the issuefereed to in section

12A(3)(b) and (c).

(4) The Competition Tribunal must—

(a) publish a notice of a decision made in termsutfsection (2) or (3)(a) in the
Gazette; and

(b) issue written reasons for any such decision.”

)% " ) 27> >?
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(3) When determining whether a merger can or catojustified on public interest grounds, the Cotitioe Commission
or the Competition Tribunal must consider the effeat the merger will have on-

(a) a particular industrial sector or region
(b) employment

(c) the ability of small businesses, or firms coallied or owned by historically disadvantaged persaashecome competitive
and

(d) the ability of national industries to competeinternational markets.

+ @ +* 6 A-/0

% A/ *! % %
) % *! / !
; ! % % ) : /

A % %
) |

) / / 4 A %
A %% % % " 1 6)
/ / %

15A Establishment of sectoral targets

(1) The Minister may publish a notice in the Gazetentifying national economic sectors for thegmses of this Act, having
regard to any relevant code contained in the Stamdadustrial Classification of all Economic Actiis published by
Statistics South Africa.

(2) The Minister may, after consulting the relevae@ttors and with the advice of the Commissionh®purpose of ensuring
the equitable representation of suitably qualiffgbple from designated groups at all occupatiorskls in the workforce,
by notice in the Gazette set numerical targetsafor sector or part of a sector identified in terafisubsection (1).

(3) A notice issued in terms of subsection (2) ssydifferent numerical targets for different ocatipnal levels, or regions
within a sector or on the basis of any other relévfantor.



(4) A draft of any notice that the Minister propsge issue in terms of subsection (3) must be gl in the Gazette and
interested parties must be permitted at least 3Gda comment on the draft notice.”

(5) The Minister may issue regulations prescribiing criteria to be taken into account in determgannumerical target in
terms of subsection (2).
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1. SARS agrees to:

a) Share such information as may be necessary with feBBEE Commissioninsofar as this would be consistent with the
confidentiality requirements of legislation admieied by the Commissioner for SARS.

b) Collaborate with the B -BBEE Commission on such other rigait as may be agredd between the B -BBEE Commission
and SARS from time -to -time.

c¢) Share with the B -BBEE Commission information relating fmssible fronting practices or non- compliance wite B
-BBEE Act. Share such information as may be necessary witB tHBBEE Commission insofar as this would be cosisist
with the confidentiality requirements of legislatiadministered by the Commissioner for SARS.

3.1.2 B -BBEE Commission agrees to, where applicable

a) Provide SARS with informationupon request, in so far as this would be consisiéth confidentiality requirements in
the B -BBEE Act, in relation to:

(i) Major broad -based black economic empowerment trasigns concluded;

(i) Ownership and management control details relating tbroad -based black economic empowerment
transactionsentities;

(i) Complaints receivetty the B -BBEE Commission concerning broadbasetkblaeconomic empowerment
transactions; and

(iv) Any other relevant information that will enal8&RS to conduchecks on the service provider's tax complianaad

b) Share information with SARS on suspicious illegal agtiesthat may potentially impact revenue collection.
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1.1  This Agreement is entered into in order to estabtlee manner in which the Parties will interact with ei
otherin respect of the investigation, evaluation and dysis of merger transactionand/ or complaint
involving persons' subject to regulation of the B -BBEACt.

[...]

2.1.3 The Commission and the B -BBEE Commisstall consult with each other and evaluate the cdaipt in
order to establish how the matter should be managéerms of this Agreeme

2.1.4 When the&Commission considers a transaction with implicationdor the B BBEE, the
Commission_ must consult with the B -BBEE Commissiofihe Commissiomusthave regard for the B
BBEE Commission views.

[...]

2.1.8 In the event that the matter is dealt with by the @d@sion, representatives from tBeBBEE Commissiot
may participaten the matter through inter alia attending meetingsen required; providing inputs during
case investigation and making representations @tGhmpetition Tribunal hearing if necessary.

. 1 $5F - -.-E

3.1  Purpose of MOU] This ( "MOU ") sets forth the pairdf agreement between the B -BBEBEMMISSIO!
and CIPCregarding exchange of certain information and intixce of systenin order to inter aliaenable th
3-BBEE COMMISSION to have access to CIPC business registm information for purposes of improvin
3-BBEE COMMISSION's processes concerned.

3.6 This MOU embodies the understanding of the Partigh wdgard to arelationship of consultation, mutt
support and c- operation between them, and servesttengthen and formalisa relationship between tt
Parties with reference 1 investigation, and trainingwithin the parameters of the Act and legislatiod a@olicies
‘egulating the E-BBEE COMMISSION.

3.1.1 =ach Party will provide the fullest possible measuoé assistance to the other subject to applice

egislatior and policiesand any other terms and conditions agreed uporwdeh the CIPC and the B -
3BEE COMMISSION

Ends.
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