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FOURTH RESPONDENT’S ANSWERING AFFIDAVIT

I, the undersigned,

DONDO MOGAJANE

do hereby make oath and state that:

1 I am an adult male Director-General of the National Treasury, whose Executive

Authority is the Minister of Finance, the fourth respondent in this matter.

2 By virtue of my position, | am duly authorised to make this affidavit on behalf of
the fourth respondent and to oppose this application on behalf of such

respondent.

3 The facts to which | depose are within my own knowledge, or derived from
records under my control, and are true and correct. Where | deal with questions

of law, | do so on the advice of the fourth respondent’s legal representatives.

4 | have read the founding affidavit filed on behalf of the applicant in this matter. |
shall respond only to the allegations of fact contained in the founding affidavit

insofar as they relate to the fourth respondent.



5 My failure to deal with any allegation in the founding affidavit should not to be
construed as an admission thereof. Such an allegation is denied to the extent

that it is inconsistent with what is stated in this affidavit,

6  Before responding to the allegations in the founding affidavit, | set out a brief

background to this application.
BACKGROUND TO THIS APPLICATION

7 The applicant in its notice of motion asks this Honourable Court to find the fifth
respondent (Ditsobotla Local Municipality) and the sixth respondent (Naledi
Local Municipality) to be in serious and persistent breach of their obligations to
provide basic services and to meet their financial commitments in terms of
section 139(5) of the Constitution read with sections 136(4), 139 and 140 of the
Local Government: Municipal Finance Management Act, no 56 of 2003

("MFMA"),
8 The relief the applicant seeks against the fourth respondent is that this
Honourable Court directs, inter alia, the fourth respondent to:

8.1  determine the reasons for the crisis in each of the affected municipalities’

financial affairs (prayer 5.1);
8.2  assess each of the municipalities’ financial status (prayer 5.2);

8.3  instruct the Municipal Finance Recovery Service of the fourth
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11

respondent to prepare a recovery plan for the affected municipalities

{prayer 5.3);

8.4  recommend appropriate changes to the municipalities’ budgets and
revenue raising measures that will give effect to a recovery plan, as

developed (prayer 5.4);

8.5  and submit to the second respondent the determination and assessment
referred to above with the recovery plan and recommendations

(prayer 5.5).

The applicant also asks this Honourable Court to direct the fourth respondent,
amongst others, to provide copies of all reports and recovery plans prepared with
reference to the recovery of Ditsobola and Naledi local municipalities to the

applicant.

Further, the applicant asks this court to appoint Advoca Auditors as a so-called
special master in respect of the Ditsobola and Naledi local municipalities with

certain duties outlined in its notice of motion (prayers 8 - 13).

Before discussing the legal framework and the relief sought by the applicant, |

pause to mention that;

11.1 The fourth respondent acknowledges that local government has a pivotal
role to play in the realisation of our democracy. It is the sphere of

government closest to the people and impacts on the day to day lives of
4
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11.2

11.3

11.4

11.5

people.

In the last decade, the performance of many municipalities has
unfortunately become synonymous with failure which in turn threatens
the legitimacy and credibility of both political and administrative
leadership. These have been evident in the findings between the
Auditor-General, the National Treasury and the Department of

Cooperative Governance.

The state of municipal finances is at a critical state and provincial and
national government recognise that urgent and critical measures are
required to ensure that there are sound and sustainable financial

management processes as envisaged in the MFMA.

The fourth respondent has been working with provincial Treasury
departments to create systems and mechanisms that will assist and
support interventions and which will ultimately ensure that municipalities

are placed in a position where they can properly run their own finances.

Though the relief sought in this application is inappropriate because it
seeks to subvert the constitutionally mandated structures for
intervention, the fourth respondent acknowledges that poor financial
management in local government undermines service delivery, destroys

public confidence and results in the wasting of public funds.

11.6  The fourth respondent has initiated programmes and initiatives aimed at



equipping provincial governments to intervene effectively in local
government such that those municipalities have the structures to be able
to effectively and independently run their own finances and therefore

govern as contemplated in the Constitution,

12 To address fully the relief sought against the fourth respondent it is important

that | outline the constitutional structure for governance and intervention. The

essence of the fourth respondent’s opposition to the relief sought against him is

that:

12.1

12.2

Prayer 5 is premature and legally incompetent. The constitutional
structure for intervention contemplates that the provincial government
will intervene in the affairs of a municipality and only if that fails, will the
national executive step in. The relief sought in prayer 5 seeks an order
for the national executive to intervene in Ditsobola and Naledi local
municipalities in circumstances where the jurisdictional trigger for such

intervention as set out in the Constitution has not been met.

Prayers 8 to 12 relating to the appointment of a special master raise a
myriad of problems and is inappropriate because the Constitution has
already designed a mechanism to intervene in dysfunctional

municipalities. It also unreasonably undermines separation of powers.



THE CONSTITUTIONAL STRUCTURE FOR GOVERNANCE AND INTERVENTION

13

The Constitutional structure for governance

Government authority vests in three spheres of government: the national,
provincial and local spheres. These spheres are distinctive, interdependent and
interrelated. Every organ of state within such a sphere must respect the
constitutional status, institutions, powers and functions of government in the
other spheres and must exercise its powers in a manner that does not encroach
on the functional or institutional integrity of the others. Section 151 of the

Constitution deals with the status of municipalities and states as follows:

(1) The local sphere of government consists of municipalities, which
must be established for the whole of the territory of the Republic.

(2) The executive and legistative authority of a municipality is vested in
fts Municipal Council.

(3) A municipality has the right to govern, on its own initiative, the local
government affairs of its community, subject to national and provincial
legislation, as provided for in the Constitution.

(4) The national or a provincial government may not compromise or
impede a municipality’s ability or right to exercise its powers or perform

its functions. (Own emphasis)

14 Municipalities have the autonomy to allocate resources to meet the basic needs

of communities and respond to local priorities while giving effect to national

objectives.
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The principal reason why the governance space of municipalities is protected is
that members of the municipal councils are democratically elected by the local
community to serve and are required to understand the priorifies and needs of

the communities that they serve, in order to service their needs.

Notwithstanding the protected governance space, the Constitution contemplated
and foreshadowed that there may be a need to intervene in the affairs of an

errant or dysfunctional municipality.

The Constitution provides a mechanism to deal with dysfunctional municipalities.

Those mechanisms are carefully circumscribed in section 139 of the Constitution.

The constitutional structure for intervention

The principal instrument for intervening in local government is section 139 of the
Constitution which provides for general and specific powers of making decisions
and acting on behalf of a municipal council. Section 139 of the Constitution read
with Chapter 13 of the MFMA set out a sliding scale of corrective measures when
a municipality fails to govern and is unable to deliver on its constitutional

mandate.

While section 139 of the Constitution does permit intervention by the provincial
government in the municipal sphere, this is a limited and tightly constrained

power. [t may only be invoked temporarily, in exceptional circumstances and in

. 4



compliance with strict procedures. Section 139(1) of the Constitution provides

that:

H?)

(4)

When a municipality cannot or does not fulfii an executive
obligation in terms of the Constitution or legislation, the relevant
provincial executive may intervene by taking any appropriate
steps to ensure fulfilment of that obligation, including-

a)

b)

fssuing a directive to the Municipal Council, describing the
extent of the failure fo fulfil its obligations and stating any
steps required to meet its obligations;

assuming responsibility for the refevant obligation in that
municipality to the extent necessary to -

i) maintain essential national standards or
meet established minimum standards for the
rendering of a service;

i) prevent that Municipal Council from taking
unreasonable action that is prejudicial to the
interests of another municipality or to the
province as a whole; or

iif) maintain economic unity; or

dissolving the Municipal Council and appointing an
administrator until a newly elected Municipal Council has
been declared elected, if exceptional circumstances
warrant such a step.

If a municipality cannot or does not fulfil an obligation in terms of
the Constitution or legisiation to approve a budget or any
revenue-raising measures necessary to give effect to the budget,
the relevant provincial executive must intervene by taking any
appropriate steps to ensure that the budget or those revenue-
raising measures are approved, including dissolving the

9



Municipal Council and-

(%)

(a)

(b)

appointing an administrator unlil a newly elected
Municipal Council has been declared elected; and

approving a temporary budget or revenue-raising
measures to provide for the continued functioning
of the municipality.

ifa municipality, as a result of a crisis in its financial affairs,
is in serious or persistent material breach of its obligations
fo provide basic services or fto meet its financial
commitments, or admits that it is unable to meet its
obligations or financial commitments, the refevant
provincial executive must-

(a)

(b)

impose a recovery plan aimed at securing the
municipality's ability to meet its obligations to
provide basic services or its financial commitments,
which-

(i) is to be prepared in accordance with national
legislation; and

(i) binds the municipality in the exercise of its
legislative and executive authority, but only
fo the extent necessary fo solve the crisis in
its financial affairs; and

dissolve the Municipal Council, if the municipality
cannot or does not approve legisiative measures,
including a budget or any revenue-raising
measures, necessary to give effect to the recovery
plan, and-

(i} appoint an administrator until a newly
elected Municipal Council has been
declared elected; and

(i) approve a temporary budget or
10



revenue-raising measures or any
other measures giving effect to the
recovery plan to provide for the
continued  functioning  of the
municipality; or

(c) if the Municipal Council is not dissolved in terms of
paragraph  (b), assume responsibility  for  the
implementation of the recovery plan to the extent that the
municipality cannot or does not otherwise implement the
recovery plan.

7) If a provincial executive cannof or does not adequately exercise
the powers or perform the functions referred to in subsection (4)
or (5), the national executive must intervene in ferms of section
(4) or (5), in the stead of the relevant provincial executive.”

20  The key principles to be drawn from the constitutional structure for intervention

are the following:

20.1

20.2

First, the Constitution’s primary mechanism for intervention in

municipalities is for provincial government to intervene in the affairs of

local government. It is only in the event that provincial government fails
where, in terms of section 139(7) of the Constitution, national

government may intervene in provinciai government’s stead.

Second: The Constitution contemplates a sliding scale of interventions
from less intrusive means such as issuing a directive to more drastic
measures such as assuming a municipality's executive obligations or
dissolving the municipal council. These Mmeasures of intervention

include;
11



20.2.1 Discretionary intervention contemplated in:

(a) Section 139(1)(a) where a provincial executive can take
appropriate steps to ensure that a municipality fulfils a

constitutional obligation by issuing a directive.

(b) Section 139(1)(b) where a provincial executive assumes
responsibility for a municipal obligation to the extent it is

required to do so.

(c) Section 139(1)((:) where a provincial executive can, in
exceptional circumstances, dissolve a Municipal Council and

appoint an administrator until a Council is newly elected.
20.2.2 Mandatory intervention in terms of:

(a) Section 139(4) where the provincial executive must intervene
if a municipality cannot or does not fulfil an obligation in terms

of a revenue-raising measure to give effect to the budget.

(b) Section 139(5) where the provincial executive must intervene
in response to persistent and material breach of financial
commitments. In terms of this type of intervention, the

provincial executive must:

() Impose a recovery plan in accordance with national

legislation.

12



(i) Dissolve the Municipal Council if the municipality cannot
or does not approve legislative measures necessary to
give effect to the recovery plan and appoint an
administrator until a newly electéd Municipal Councill

has been declared elected;

(iiy If the municipal council is not dissolved assume
responsibility for the implementation of the recovery plan

to the extent that the municipality fails to do so.

20.3 Third: only in the event that the Provincial executive does not adequately
exercise the powers and functions in terms of section 139(4) and 139(5)
is the national executive required to intervene in the stead of the

provincial government.

21 Having discussed the constitutional structure for governance and intervention, i
turn to discuss the steps taken by the province in respect of Ditsobola and Naledi

local municipalities.

The province is in the process of initiating a mandatory intervention

22 On 17 May 2021, the second respondent submitted a memorandum to the
chairperson of the Executive Council. The subject of the memorandum was the
implementation of section 139(5) of the Constitution read with Chapter 13 of the

MFMA. This memorandum is attached as “DM1”.

13



23 The purpose of the memorandum was to provide an update on progress in
relation to the implementation of the mandatory intervention in 13 municipalities
(including the fifth and sixth respondent) identified as facing severe financial
problems requ_iring the implementation of the mandatory interventions in terms

of section 139(5) of the Constitution, read together with chapter 13 of the MFMA.

24 According to section 136(1) of the MFMA, if the MEC for local government in a
province becomes aware that there is g serious financial problem in a

municipality, the MEC must promptly:
24.1  Consult the mayor of the municipality to determine the facts;

24.2  Assess the seriousness of the situation and the municipality's response

to the situation: and

24.3 Determine whether the situation justifies or requires a provincial

intervention in terms of section 139 of the Constitution

25  In determining whether the municipality's financial situation justifies or requires a
provincial intervention in terms of section 139 of the Constitution, the results of

the assessment of the following sections should be considered:

25.1 MFMA section 138 — Sets out the criteria for determining serious

financial problems: and

25.2 MFMA section 140 — Sets out the criteria for determining serious or

persistent material breach of financial commitments.
14



26

Steps taken in respect of fifth respondent and sixth respondent

The North West MEC: Finance had a meeting with the mayor and councillors of

the fifth respondent on 8 July 2021 and sixth respondent on 6 July 2021, to

engage on the diagnostic assessment of the state of affairs at the municipality

and to present the intention to invoke section 139(5)(a) and (c) of the Constitution

read with section 139 of the MEMA. It was agreed that:

26.1

26.2

26.3

26.4

26.5

The Mayor would table the MFMA section 138 and 140 feedback report
to the Municipal Council within 30 days and submit the Council resolution

to the Provincial Treasury;

The municipalities committed to work with the Provincial Treasury to

determine the root cause and the extent of their performance failures;

The municipalities agreed to the preparation and implementation of

financial recovery plans to address the financial crisis;

The municipalities agreed that the Provincial Treasury working in
collaboration with National Treasury could conduct the status quo

analysis which will inform the preparation of the financial recovery plan;

The municihalities agreed to the establishment of the political oversight
structure comprising of political office bearers from the three spheres of
government - namely the National Minister of Finance and the Minister
Co-operative Governance as well as their deputies; the North West

Provincial MEC’s for Finance and Co-operative Governance and the
15



local mayors and councillors - as weli as the technical multi-disciplinary
implementation task team comprising of senior officials from the three

spheres of government to oversee the entire process.

27 The second and third respondents will conduct quarterly reviews on the

28

29

30

implementation of the financial recovery plan (still to be prepared) and to assess

the progress in addressing the identified financial problems.

Subsequent to the MEC's sessions with all the identified municipalities including
the fifth and sixth respondent, the Provincial Executive Councii ("PEC”) will in
due course make a decision to invoke Mandatory Intervention in terms of section

139(5)(a).

The Provincial Treasury may in the interim conduct the statys quo assessment
report in line with section 154 of the Constitution which can be used to inform the
preparation of a financial recovery plans. Section 154 of the Constitution provides
that national and provincial government must support and strengthen the
capacity of municipalities to manage their own affairs, to exercise their powers
and to perform their functions. Naledi Municipality is receiving support in terms

of section 154 of the Constitution.

Once a resolution to invoke a mandatory intervention has been taken by the
PEC, in terms of section 139(1)(a) of the MFMA, the PEC must request the

Municipal Finance Recovery Services (“MFRS") to assist with the preparation of

16



a financial recovery plan. In terms of section 139(1)(a)(v)(bb) of the MFMA the
recovery plans and recommendations must be prepared within a period, not

exceeding 90 days, determined by the MEC for Finance.

31  As this Honourable Court can see from the above, the process takes time, but it
is important to note that the process is underway and the National Treasury wili
be offering support to the province to ensure that the process is achieved and

that the municipalities are back on their feet and ready to function at full capacity.

THE RELIEF SOUGHT IS IN PRAYER 5 IS PREMATURE

32 The fourth respondent submits that the relief sought in prayer 5 which seeks to
direct the Minister of Finance and the third respondent to take steps to intervene

is premature because:

32.1 it subverts the constitutional structure for intervention by seeking to
direct the national sphere of government to intervene while the provincial
sphere of government has not completed the constitutionally mandated

steps for intervention;

322 Only if the Provincial Executive cannot or does not or does not
adequately exercise the powers or perform the functions referred to in
sections 139(4) or (5) can the national sphere of government intervene

in terms of section 139(7) of the Constitution:

17



32.3 It follows that in order for section 139(7) to be of any application, a
provincial intervention in terms of section 139(4) or section 139(5) must

have taken place.

33 A mandatory intervention in terms of section 139(5) is likely to effect meaningful
change in the affairs of the Ditsobotla and Naledi Municipalities for the following

reasons:

33.1  Firstly, the powers granted to the province under section 139(5) are far-

reaching and the functions mandatory;

33.2  Secondly, a mandatory intervention will secure National Treasury and

the MFRS's involvement and oversight.

33.2.1 Section 141(2) of the MFMA provides that “only the Municipal
Financial Recovery Service may prepare a financia/ recovery plan
for a mandatory provincial intervention. The MFRS unit is within

National Treasury. ”

33.2.2 The financial recovery plan must be submitted to the Minister of

Finance in terms of section 143(3)(b) of the MFMA: and

33.2.3 The financial recovery plan is binding on the Municipality in the
exercise of both its legislative and executive authority. It must
adhere to the spending limits and revenue targets, and implement
the budgetary and revenue raising measures put in place by the

recovery plan in terms of section 146 of the MFMA.
18
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35

36

33.3 Thirdly, once the section 139(5) intervention has taken place, the
national executive is required to assess whether the provincial executive
is adequately exercising .its powers and performing its functions underr
the sub-section. If the provincial executive fails to do so, national
government is then obliged to act in terms of section 139(7) and section

150 of the MFMA.,

National government must provide the provincial executive with an opportunity
to use the powers under section 139(5) to restore functionality in the municipality.

An intrusion by the national executive into the section 139 process is a last resort.

Moreover, the power to invoke and impiement an intervention in terms of section
139(7) of the Constitution lies with the national executive. Neither the President,
nor the national executive, have been joined as respondents in this application.
No order invoking the intervention contemplated in section 139(7) of the

Constitution can.be granted in the absence of the President and the Cabinet.

If the court directs the fourth respondent as contemplated in prayer 5 of the notice
of motion it will have to assume that the intervention by the Province is
inadequate and has failed and that the jurisdictional requirements for national
intervention have been met. There is no legal or factual basis for the Court to

make such an assumption. The order sought is premature.

19



THE APPOINTMENT OF A SPECIAL MASTER

37 The applicant in prayers 8 to 12 of the notice of motion asks this Honourable

Court to appoint Advoca Auditors as a special master. The special master will

have the following duties:

37.1

37.2

Collecting and overseeing the ringfencing in separate municipal bank
account all municipal income generated from sale of electricity and the

sale of water:

Effecting the distribution of the municipal income and ringfenced

received to:

37.1.1 Eskom and/or other supplier of bulk electricity to the municipality

on receiving a proper invoice from the supplier;

37.1.2 Magalies Water and or any supplier of bulk water service to the

municipality on receiving a proper invoice from the supplier,;

37.1.3 Paying contractors required to conduct emergency maintenance
to the sanitation, storm water, electricity and water reticulation

networks within the municipalities; and

37.1.4 Transferring the balance available for distribution after the

payments of the suppliers to the municipality in question.

Provide within 14 days after each month-end, a proper account in

respect of all money received and collected of electricity and/or water
- 20
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38

39

from the community within the municipal area of the relevant municipaiity

and all money paid.

37.3 To open a bank account on behalf of the municipalities and to take

control of the bank account.
37.4 To appoint and pay contractors to conduct maintenance.

37.5 To incur all necessary expenditure to maintain the sanitation and other

reticulation networks within the areas of the municipalities.

37.6 To claim all costs including expenditure incurred in the performance of

their duties.
37.7 To engage with other people in the necessary performance of the

functions of a special master.,

In what follows, | deal with why the appointment of a special master in the

circurstances of this matter is premature and legally incompetent.

The appointment of a special master is__not appropriate in the

circumstances of this case

| respectiully submit that the appointment of the special master is not appropriate

in the circumstances of this case for a number of reasons:

39.1 First, the appointment of the special master would be stripping the

"3



municipality of its power outside of mechanisms provided for in the
Constitution for intervention. As highlighted above, the provincial
government with the assistance of national government is busy with a

mandatory intervention to assist with the failing municipalities.

38.2 Second, the appointment of the special master overreaches in that it

assumes that the constitutionally mandated process such as the
mandatory intervention by the province has failed, without presenting
sound evidence of such failure to this Honourable Court. Further, the
submissions for the appointment of a special master makes the

assumption that national government's mandatory intervention will fail.

39.3 Third, the special master is sought to be appointed without 3 proper
vetting process to verify the proposed appointees’ qualifications to deal

with complex local government governance matters,

39.4  As, the proposed special master will not be working on a pro bono basis,
the municipality will incur additional costs that are not part of the
budgeting process. The appointment will be done without a broper
procurement process for services contrary to how public procurement of
services should take place. The applicant simply imposes its preference

on the parties and the Court.

39.5 Fourth, the appointment of the special master and the ring-fencing of
funds will effectively mean that some creditors are prioritised over

others. This approach fails to take into account that income generating

22
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39.6

. 39.7

services are used to assist the municipality in the delivery of other
municipal services deemed to be community services and thus do not
generate income, such as parks, recreational facilities, street lighting
and other similar services are not income generating.  Ordering this
arrangement will undermine the municipalities’ constitutional and

statutory obligations to people living in their territories.

Fifth, a municipality is the only entity entitled to make collections.
Section 8(2)(d) of the MFMA sets out that all money collected by a
municipal entity or other external mechanism on behalf of the
municipality, must be paid into the municipality’s primary bank account.
This means that Advoca Auditors cannot be appointed to collect as this

would be in contravention with the MFMA..

The only way that Advoca Auditors could collect money on behalf of the

municipality would be if the fourth respondent exempted the fifth and

sixth respondents from the provisions of the MFMA. However, the fourth
respondent does not believe that the jurisdictional requirements of
section 177 of MFMA are present. The section provides that the fourth

respondent may “where practicalities impede the strict application of a

specific provision of this Act, exempt any municipality or municipal entity

from,_or in respect of, such provision for a period and on conditions

determined in the notice.” There is not even a request by the applicant

for such an exemption.

23



39.8

30.9

The applicant in its papers has not made out a case that shows that there
are practicalities which impede the strict application of a specific

provision.

Further, in terms of section 10 of the MFMA, control of the municipal
bank account is the responsibility of the Accounting Officer. The
monitoring of the Financial Recovery Plan must be undertaken by the
North West Provincial Treasury and National Treasury in line with the

reporting requirements for Financial Recovery Plans.

40 The remedy sought by the applicant is extraordinary. It not only strips the

municipalities of the powers but also intrudes on the powers of Provincial and

National government to intervene as constitutionally mandated.

40.1

40.2

First, the contemplated special master would assume some of the
responsibilities ordinarily exercised by the municipal manager who, in
terms of section 60 of the MFMA, is the accounting officer and has

various obligations and fiduciary duties (61 and 62 of the MFMA).

Second, the Constitution allows for the appointment of an administrator
where the municipal council is dissolved. The administrator, in the place
of the municipal council, would exercise the same legislative and
executive authority as the council as contemplated in 11 (3) of the
Municipal Systems Act 32 of 2000. For example, an administrator (if

the PEC decides to dissolve the municipal council) would have the

2‘&).
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following powers which would overlap with the anticipated functions of

the special master:

40.3 undertake all functions that are the executive obligations and all the

legislative powers and functions of the Municipal Council:
40.4  undertake all statutory executive obligation functions of the Mayor: -

40.5 undertake all fiscal and financial management functions at the
municipality, including being signatory to all primary and secondary

municipal banking account;

40.6 implement governance systems and procedures including oversight

over the administration;

40.7 ensure effective implementation of financial systems, policies and

procedures;

40.8 implement a system for the appropriate internal controls and approval of

all expenditure;

40.9 set out a specific strategy to address the financial and service delivery
problems of the municipality, including a strategy to reduce un necessary

expenditure and to increase the collection of revenue;

40.10 oversee all budgetary processes and approve temborary budget and

revenue raising measures until new council is duly elected:

25
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40.11 Ensure compliance with norms and standards as provided for in MFMA
and financial ratios set by National Treasury and statutory compliance

inclusive of opening and managing of bank accounts of the municipality.

As is evident from the list of functions that an administrator would have, there will
be significant overlap between the statutorily created structures and the
proposed functions of the special master. What the applicant is essentially asking
is for this Court to denude the statutory and constitutional structures and to place
their powers in the hands of a hand-picked special master who will exercise

governance responsibilities. This is impermissible.

AD SERIATIM RESPONSES

42 The fourth respondent has no knowledge of the facts underlying this application
and cannot admit the allegations contained therein.

43  The fourth respondent has dealt thematically with the relief sought against him
in the notice of motion. To the extent that there are any further allegations
pertaining to the Minister of Finance not dealt with above, those allegations are
specifically denied.

CONCLUSION

44 In the circumstances, the relief sought against the Minister of Finance is

misconceived and falls to be dismissed.
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Designation and Area:
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the Deponent acknowledged to me that :
A. He knows and understands the contents of this declaration:
B. He has no objection to taking the presctibed oath:
C. He considers the prescribed oath to be binding on his conscience.

the Deponent thereafter uttered the words, "l swear that the contents of this
declaration are true, so help me God".

the Deponent signed this declaration in my pregenc
hereunder on ~

e address set out
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provincial treasury
&woond Floor, Garona Building, Mmabatho

Depariment:
Provincial Treasury ""‘"B"’r':o "?g
North West Provinclal Govemment MMABA
Republiz of South Africa WAW.treaeury.nwpg.gov.za
OFFICE OF THE MEC
TO : CHAIRPERSON
NORTH WEST EXECUTIVE COUNCIL

FROM : HON. MOTLALEPULA ROSHO
MEG FOR FINANCE

SUBJECT : IMPLEMENTATION OF SECTION 138(8) OF THE _QONSTiTUTION READ WITH

CHAPTER 13 OF THE MUNICIPAL FINANCE MANAGEMENT ACT - MANDATORY
INTERVENTIONS

1. PURPOSE

The purpose of the submission is to provide an update on progress in relation to the Implamentation of the
mandatory inlerventions In thirteen (13) Municipalities Identified as facing severe financlal crisis.
implementation of the mandatory interventions Is in terms of Section 139(5) of Conatitution of the Repubiic
of South Africa, read together with Chaptsr 13 of the Muricipal Finance Managsment Act.

2, BACKGROUND

The Provincial Treaeury tabled a Handover Report which communicated to the 8" Administration, the
status report of municipal financial sustainablity and performancs. The report confirmed that the following
municipalities are opsrating under severe financlal crisls:

a. Tswaing Local Municipality
b. Maquass! Milis Local Municipality
¢. Naledi Lacal Municipaii

Toysﬂ:erwsmovemm%stﬁnmebrmrd.
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' IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANGE MANAGEMENT ACT

Ramotshere Local Municipality
Lekwe-Teemane Loocal Municipality

Bojanaia Platinum District Municipality
Madibeng Local Municipality

Mahikeng Local Municlpality

Mamusa Local Municipality

Kgetieng Local Municipality

Dr Ruth Sagomots! Mompati District Municipafity
L. Ditsobotla Local Municipality

m. Clty of Matiosana Local Municipality

T@ oo

F R -

The Exacutive Couricll! conskierad the report tabled by the Provinclal Treasury on the status report of
munioipal financial sustainability and performance at s meeting 01/2019 hald on Wadnesday, 25
September 2019 af 8:00 In the municipal chamber, Madibeng Local Municipaiity, Brits. EXCO resolved ag

follows:

¢ EXCO agreed to the mandatory interventions In terms of Section 139(5) of the Constitution
read with Section 139 of the MFMA In respect of the twelve (12) Identifled municipalities.

+ EXCO noted and agreed on the recommendations on the municipal financial sustainabliity
report and agreed to the Implamentation Inciusive of consultation regarding the MFMA
intervention.

There have been significant developments ainca the abovae resolution of the Executive Couneil, Provincial
Treasury has concluded numerous engagements with differant key stakehoiders with a view of soliciting
different interpratations and understanding regarding implementation of Section 139(5) of Constitution of
the Republic of South Africa, read together with Chapter 13 of the Municipal Finance Management Agt.

The most recent sngagement regarding the implementation of Section 139(5) of the Constitution read
together with Chapter 13 of the MFMA was critical in deepening the understanding and application of the

National Department of CoGTA led by Deputy Ministers, Dr. David Masondo and Mr Obed Bapela. The
pumose of Roadshow was to bring awareness to EXCO on implementation of the appropriate intervention
Inatruments based on the applicable leglslation and solicit support from EXCQ on the implamentstion of

the relevant and appropriate Infervention machanisms.

* Executive Council has the same Mmeaning and refars to the provindal exscutive as it appears In the Constitution and the
Munidpal Finance Management Act. '

zm
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IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANGE MANAGEMENT ACT

The roadshow also highlighted the chaflenges affscting the iocal govemment environment and reflected
on the roles and responsibifities of each sphere of government in resolving these challenges through
appropriste legal Instruments. The roadshow further discussed matters relating to the available lsgislative
tools forming part of the Early Warning Systems to detect and address municipa! financial performance
failures aa well as presentation on the new approach to development of recavery plana inoluding managing

implementation of municipal recovery plans.
3 DISCUSSION

The Executive Councll had adopted a resolution which communicated that mumicipalities which have been
confimed to be operating undar financlal crisls as oonfirmed by the financlal health asseasment conducted
In terms of Saction 140(2)(c) of the Municipal Finance Management Act, must be placed under mandatory
Intervention In terms of the provisions of Section 139 of the Municlpal Finance Management Act read
togather with Section 139(5) of Constitution of tha Republic of South Afrioa,

The above financial Mmanagement fallures can be attributed (o amongst othere the following factors;

(a) A widespread lack of financial controls and project monitoring;

(d) Deliberate lack of accountability by the political snd administrative municipal Isadership:

(¢) Accountablity was not adequately practised and enforced by leadsrship and the failure of key
controls continued:

(d) Milllons were spant to improve the outcomes, but thers were no consequences for poor

petformance;
(e) Deteriorating accountabitity and financial management coupled with weakened oversight is at

the centre of the signiicant regressions in audit outcomes: and
() Systemic breakdown In the discipline of financial controls,

These could be summarised into a few key common factors contributing to problems in municipal finangs:

(a) Weak or dysfunctional govemnance systems and Institutions;

(b) Poor leadership - both palitical end edministrative;

(¢) Lack of effectiva monitoring and oversight. and

{d) An obvious disrsgard for the legal framework knowing that unethical and comupt behaviour will

not be met with any conseguences,
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IMPLEMENTATION OF SECTION 139 OF THE HUNIClPA‘L FINANCE MANAGEMENT ACT

History and experlence to date has Indicated that there Js neither an easy nor clear-cut solution to
overcoming these challenges. Previcusly employed interventions have not ylelkied any sustainable
improvaments primarily due fo political and administration discontinuity &nd Instebiiity. As a resutt, the
situation continues to detsriorate. Compounding the problem ie the disjuncture In the support efferts by

different depariments to address the gaps identifiad,

The Provincial Treasury and the department of Cooperative Govemance and Traditional Affalres must
work jointly to eneure greater synchronization of efforis involved in executing legally mandated
reeponsibiiities with regard to interventions, support, monltoring and oversight to local govemnment as

required by relevant leglslation.

The Provincial govemment will be failing In e fiduciary dutles If It does not utllise the provisions of the
legal framework to intervane whers the Jurisdictional facts for invoking section 138 of the Constitution read
together with Chapter 13 of the MFMA are pravalent in a municipality. The Provincial government wifl also
be falling if it allows the ‘culture of non-payment’ to persist under the perception that there ars no
consequences for poor financlal management, Poor financlai management and poor service dellvery are
almost always preceded by fallures In municipal govemance. Therefore, It s Imperative that & collaclive
and coordinated Intervention response by the Provinclal Treasury, COGTA and SALGA Is implemented.

The Provinclal Government has, in trying to address and resoive these municipal performance falires,
provided support and capacity building etrategies in iine with Section 154 of the Constitution as wefl as
Intervening in the adminlstration of these municipeiities In terme of Section 138(1) of the Constitution read
together with Section 137 of the Municipal Finance Management Act. These support and capacity building
ae well as intervention maasurés have been able to yield the required outcomes In 80Me areas of concern,
the challenge however remains that the positive cutcomes have been too tivial and therefore could not

be sustained by municipalities.

Municipal performance continue to detetiorate desplte the above-mentionad support and capacity building
as woll aa discretionary intervention measures that have been implemented by the Provingia] Government,
Municipal performance hee deteriorated 1o a level where mogt municipalities are no longer considered as :
guing concerns due to the savertty of the financial crisis that these municipaliies are facing. '

Saction 139(5) of the Constitution states that;

“If a municipality, as a result of a crisls In s financlal effelrs, Is in serious Or parsisient material breach of
As obligations to provide basic services or to meet #s financial commitments, or admits that i is unable to
meet s obligations or financlal commitments, the relevant Executive Councll.-
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IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

(a) must impose & recovery plan aimed at securing the municipalily's abillty to meet fis obligations fo
provide basic services or its financial commitments which:

1] Is fo be prepared in accordance with national legislation; and
()  hinds the munioipality in the exercise of its lagisiative and axecutive aithortty, but only
{o the extent necessary to soive the orisis in its financial affairs; and

{b} dissolve the Municipal Councll, if the municipality cannot or does not approve leglalative measures,
Including a budgel or any revenue-raising measures necessary to give effect to the recovery plan,

and
(i appoint an administrator untf a newly a newly elscled Municipal Council has been

declared elected; and
()  approve atemporary budget or revenue-reising measures fo give effsct to the recovery

plan, and for the continued functioning of the municipaiRty;

(c) if the Municipal Councdl is not dissolved in terma of paragraph (b), the provincial executive mey
assume responsibiiily for the implementation of the racovery plan to the extent that the municipailty
cannot or does not otherwise implement the recovery plan. *

While Section 138(1) of the Municipal Finance Management Act states that;

*if a Municipallly, as a result of a crisis in its financial affeirs, Is in serious or parsistent material breach of
Its obligations to provide basic services or to meet lis financial commAiments, or admits that & /s unable to
meet ts obligations or financiel commitments, the Executive Council must promptly request the Munlclpal
Financlal Recovery Service to;

(D determine the reasons for the crisia in s financial affairs;

(i) assess the municipally’s financial slate;

(i) prepare an appropriate recovery plan for the municipalfty;

(iv) recommend appropiiate changes fo the municipaiity’s budget and reventie-raising measures that

will give effect to the recovery plan; and
(v} to submit to the MEC for finance in the province, the determination and assessment refesred fo In

subparagraphs () and (i) above, as a matter of urgency and submit the recovery plan end
recommendations referred to in subparagraphs (ili} and {iv) abovs, within a period, not to exceed

90 days.”
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IMPLEMENTATION OF SECTION 138 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

4. MOTIVATED SUBMISSION

Poor financlal management In local govemnment undsrmines service delivery, destroys public confidence
and resuits In a wastage of public funds and resources. It causes financial disiress In municipaiities which
renders municipalities unable to execute their mandate in terms of the Constitution and other legislation,
Municipalities must strive, within its financial and adminlstrative capacity, to ensure the provision of

services to communities It a sustainable manner.

This is to ensure that municipalitiee comply with the requirements of Section 162(1){b) of Constitution of
the Republic of South Africa. It Is still concarning that during the 2020/21 Budget process, ssventesn (17)
Municipalities could not table and approve funded budgets. At the heart of this problem are challenges in
govemance and leadership associated with poor municipal revenue management practices which
undermine the ability of municipalities to collect adequate revenue and remain financially solvent.

Poor revenue managsment undermines municipal service delivery by raducing funds required for
mainteniance, renewal of asseats and new Infrastructure investments. Outstanding debt hae grown steadily
over time and has naw reached proportions that threaten the abillty of municipaiities to deliver services
and meet financiai commitments. In terme of section 139 of the MFMA, the mandatory Interventions will
be triggerad by a financlal crisls in a municipality, as provided by the criterla in Section 140 of the MEMA,
which resuit in a serlous or persistent material breach of the municipality's obligations to provide basic
services, or to meet its financial commitment or the municipality admits that It is unable to meet lte
abligations or financial commitments. As indicated above, support provided to municipalities as wel! as the
discretionary interventions that have been invokad thus far have falled to address the financial problems,

Therefore, mandatory interventions are required to turn around the municipality from Hs financlal crisis.
Municipalities must strive, within their financial and administrative capacity, to ensure the provision of
services to communities in a sustainable manner. This is to ensure that municipalities comply with the
reciuirements of Section 162(1)(b) of the Constitution of the Republic of South Africa. It Is however very
concerning that 16 Municipalities in the provincs are unable to ensure provision of services to comimunifies
In & sustalnable manner cotipled with the reality that these municipaiities have been unable to develop
and implement sufficient appropriate sound financlal management measures that are almed re ensuring

sustainable provision of quallty services o the communities,

Section 136 of the Munldpal Finance Management Act calegorically states that the primary responsibility
to aveid, Identify and resolve financlal problems in a municipality rests with the munlcipality tself, The state
of municipal performance fallures clearly demonstrates that municipalities have falled to avold, identify and
resolve financial problems to the state of severe financial crisls that municipaiities are currently confronting.

’Ib*
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IMPLEMENTATION OF SECTION 129 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

Provinclal support and Intervention measures have in most Instances caused & sense of complacency
within munlcipeaiities. Munlelpal officials in many cases may have relegaied themseives to the sides whilst
the intervention/support team performed dutles on their behalf I'esuiting in no skilis being transferred, and
consequently no improvements and sustainable performance. The letter Is evident from the poor
performance displayed by municipaiities once the support Is withdrewn.

Section 140(2)(C) of the Municipal Finance Management Act states that a municipality is in serious
material breach of lts cbligations to mest its financlal commitments If the municipality has falled to make
any other payment as and when dus, which individually or In the aggregate ia more than an amount as
may be prescribed or, if none is prescribed, more than two per cent of the Municipality's budgeted
oparating expenditure,

The above ciause stetes that a municipallty is In serious material breach of its obligations to meet its
financial commitments if the municipality's creditore balance is more than an amount as may be prescribed.
The municipality is in ssrious material breach of s obligations and financlal commitments if the
municipality's crediters balance Is more than two per cent (02%) of the municipality's budgeted operating
expenditure. Provinclal Treasury has conducted an assessment %o confirm if municipalittes are still in
serious materlal breach of their obligations to mest their financial commitments and beiow s an outcome

of the assessment.

.

[ Operating Bpanditare |
Budgot Porecateso
Craditors ne at | (2021/22 Yabied {CGreditorsperating
| |municiPALYYY 30 June 2031 MTREPF Budget) Exponditurn Budget)
|_1|Lelws-Tesmane Local Municipaliy 484 980 409 162 BB4000 | 2885
2 Kgetlengrivier Local Municipality 358 680 583 176 292 000 202%|
_3|Ditsobotla Local Manleipality. 745 703 259 386 201 000 183%)
4|Mamuss Local Municipality 223 858 392 180 647 408 139%
5(Nated] Local Municipality 861 643 379 488 088 000 148%]
__8|Dr Ruth Segomats| Mompati Distrfct Manicip: 862 828 288 515 838 §15 128%,
7/Maqussel Hills Local Municipaiity 408 703 046.00 422 0286 000 1181
|_8|Tswaing Local Municipality 234 728 239 232 380 000 101%)
Mad Local Munls 1 633 659 088 1979 230 000 Bany
10| Mahieng Local Municipality 838 184 B85.0D 881 288 140 T0%
11/ City of Matiosana Local Municipality 1 930 822 304.00 3 180 844 000 812,
12| Moses Kotane Local Munlcipaiily 308 927 825.00 581 141977 535,
13/ Moretele Lotal Munislpality 168 113 306.00 301 788 000 431,
14/Rustenburg Local Municipailty 1 802 111 000| £330 188 768 38%
16/Bojanals Platinum District Municlpaiity 111 820 587.00 334 847 000 33%)
18| Ramoishers Molioa Looa! Mun 130 261 011 377 801 000 ad,
1T|Ngaka Modir Wolema District Municlpaiity 286 996 529 1108 871 000 28
18| Kagisano-Molopo Local Municipality 35129 654 148 437 000 269
18/Ratlou Local Municipality 38 612 056.00 ____15B 308 000 25|
20148 Marks Local Municlpality 47% 583 861.50 1438 966 238

21| Greater Taung Local Municipallty 43 280 672 243 TDE 028 %
22|Dr Kennoth Kaunds Distriat Municipaiity 30 384 £30.00 204 186 000 16%,




IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

The above table indicates and confirme that all Municipalities In the Province operate under severs
financial crisis and consequently are unabls to meet thelr financlal commitments ss thelr creditors’

balances are mors than iwo per cent (02%) of the budgeted operating axpanditure,
8. IMPACT OF COVID-19 ON THE SUSTAINABILITY OF MUNICIPALITIES

Revenues of municipalities have always besn under severs pressure, the impact of COVID-18 pandemic
has threatened the financlal sustainabillty of the institutions, particularly municipalities. The fragile state of
the economy had caused economic dedline which negatively affected productivity In various spheres,
Many sectors were already under pressurs due to the state of the economy and the slituation was amplified
by tha down grading of the credit status of the country by the rating agencies. During the lockdown period,
many municipalities found It difffcult to read meters, bil customers and collect what was due. Consumption
of services by commercial and Industrial customers reduced drastically. Contributions towards capital
programs wers hindered and expenditure came to a standstlil. The consequential damage of the lockdown
has seen unemployment numbers increasing, further reducing disposable housshold Income and

increasing the Indigent hausehold numbers,

The household bill for trading services became unaffordable and arrear consumer debtor numbers spiked
sharply. The need to respond to humanitarian requirements became sssential thus increasing the overtime
costs for services being rendered. The reality was that secondary cities municipailties that are highly
dependent on their own funding, were the most affected during the lockdown. Their funding was
dependent on income from services randersd to consumers. Due to the socio-economic situation that
ensued during the lockdown period, consumers wers unable to pay for services and credit control
mechanisme were suspended by the municipaiities as directed by government. Thie had caused financial

sirain on the municipalities.

The strain that municipaliies are currently experiencing in their operations as a resuit of the covib-19
pandemic is further demonstrated by the declining financial health of municlpalities with a direct related
increase in the state of financlal distress as deplcted In the state of Municipal financial health above.

6. MANDATORY INTERVENTION
The Executiva Council has aiready resolved that the municipalities which are facing severe financial crisle

must be placed under intervention In terms of Section 139(5) of Constitution of the Repubilc of South Africa
read together with Section 139 of the Munlcipal Finance Management Act.

"



IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

Implementation of Section 139 of the Municipa! Finance Management Act witi require certain kay activities
to be conductad to ensure that the financial positions of municipalities improve during the intervention, the
following key critical activities will be conducted pursuant to compliance with Section 139 of the Municipel

Finance Management Act:

() make a determination of the reasons for the crisis in its financlal affairs;
(l) conduct an assessment of the municipality’s financial stats;

(i) prepare an appropriate recovery plan for the municipality;
(v) recommend appropriate changes to the Municipality's budget and revenue-ralsing measures thet

will give effect to the recovery plan; and
(v) submit the above to the MEC for Finance in the Province

The above clearly indicates than thers is a financlal crisis, MFMA Section 139 requires that specific steps
must be followed. These include:

* requesting the Municipal Financial Recovery Service (MFRS) to determine the reasons, sesess the
municipality's financlal state, and prepare a financial recovery plan (which will include any needad
changes to the budget and revenue measurss); and

+ Coneulting the mayor o obtain the municipallty’s co~operation.

If the criteria in Section 140 are met, the Executive Gouncil must promptiy requeat the Municipal Financial
Recovery Service to prepare a financial recovery plan within 80 days. A fallure by the municipality to abide
by the terms of 2 mandatory recovery plan provides grounds for further intervention in terms of Section
138(6)(b) or {c) of the Consftution, which enables the dissoiution of the municlpal counci, appointment of
an administrator, and impoaltion of a temporary budget or aliematively assumption of responaibility for the
Implementation of the financial racovery plan to the extent that the municipality eannot or does not

otherwise implemant the resovery plan,

If the Provinclal Exacutive Councll cannot or does not adequately exercise the powsre or perform thelr
functions in terms of section 138(4) and or 139(5) of the Constltution, this will automatically trigger a
mandatory intervention by the national executive in terms of Section 150 of the MFMA. Saction 139(8) of
the Constitution enables national legislation fo regulate the implementation of the provielons for
intervention, which has been enacted in the form of Chapter 13 of the MFMA.

When a municipality, as a result of a crisis In its financlal affalrs, Is In serious or persistent material breach
of its obligations to provide basic services or to meet its financial commitments or admits that It is unable
to meet s obligations or financial commitments, the Executive Councll must Initiate a mandatory

intervention process as outlined below:

9
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IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT
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submission, bt it must be emphasised that the main objective of government is to assist, support
municipalities in addressing and resolving matters of financial crisis being experienced by municipalitiss
as a result of fallures in implementation of financlal managemant prescripts,

processes, but rather the lmposition and implementation of the financial recovery plan provided as
provided for in the legisiation,
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IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

6.1. INTERVENTION OVERSIGHT STRUCTURE

The current capacity of the municipal finance management unit has been strengthened and hasg the
capacity to Implement mandatory intervention. The structure below, is a provincial political structure
reporting to MEC Finance and CoGHSTA to provide pofical guidance during the intervention, The pofiical
intervention team includes all Mayors at district lavel, SALGA and Mayors of the affected municipalities. A
similar structure will be established at technical level.

MEC fgr MEC for H

FINANCE: | S ' COGHSTA

BOJANALA Dr KK " ‘NGAKA MODIRI : ~ Dr RSM
INTERVENTION | INTERVENTION Co:U-MOLEMA - INTERVENTION
OVERSIGHT OVERSIGHT . INTERVENTION .. OVERSIGHT
COMMITTEE B  COMMITTEE OVERSIGHT *.° COMMITTEE
- - : COMMITTEE -

The municipal intervention team will be appointed at esch municipality a8 per the Provincial Treasury’s
municipal financial recovery ssivices resourcing strategy. The intervention team will consist of speciailsts
covering the four plllars of municipal sustainability, namely, Governance, Municipai Capaclty, Financisl
Management and Service delivery. The team will be led by the Coordinator who will be a speciallst In
public administration or municipal finance.



IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT
7. TRANSITIONAL ARRANGEMENTS

Eleven (11), except Bojanala and Dr Ruth District Municipallties, of the thirtesn (13) municipalities were
placed under Section 139 {1)(b} intervention of the Constitution by the Executive Council. The intervention
at four (4) of these municipalities (Kgetieng, Madibeng, Tewaing &hd Lekwa T'eemane) anded on 30 Juns
2020. Ratiou Local Municipality was siso placed under dIééretIonary intervention which ended on the 30
June 2020. The municipalily s excluded from the above list as i doas not meet the oriteria utilized to
determine serlous financiel crisis ae outined in Section 140 of the MFMA. Exclusion from g list of
Municipeilties facing severs financlal crisls doss not indicates that there are no financial, govemance,
institutional or service delivery problems, as & resuit the Executive Council may implement a discretionary
intarvention In line with Section 137 of the MFMA read together with Section 139(1) of the Constitution In

order to address the Identifled financial challengss.

There are four (04) Municipalities (Madibeng, Kgetieng, Tswaing and Diteobotla L M) which are stii! under
discretionary intervention in tarms of Section 138(1)(b} of the Constitution as read together with Section
137 of the Municipal Finance Management Act. Section 139(3) of the Municipal Finance Management Act

states that, a mandatory intarvention supersedes any discrationary provinclal intervention provided that a -
financlal racovery plan prepared for the discretionary intervention must continue unti replaced by a
recovery plan for the mandatory Intervention. As part of the transitionsl arrangements, the intervention as
stated above should continue with provision that the Provincial Treasury provides support by compliing
and support the municipality to implement the financial recovery plans at these municipaiities. The
Executive Council should immediately place all municipalities identified to be in financlal crigls under

mandatory intervention. Theee municipailties are:

(a) Dr Ruth Segomots! Mompat! District Mun icipality
{b) City of Matiosana

{(c) Ramotshers Moiloa L M

(d) Mamusa L M

(e) Lekwa Teemane L M

(N Maquassi Hifls L M

(g) Mahlkeng L M

(h) Bojanaia Platinum Disjrict Municipality

() NalediL M



IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

Provincial Treasury working in collaboration with National Treasury will prepare the status quo repoits for
the mandatory interventions for ell the municipalities where the Executive Councll has intervened In terms
of Saction 139(1)(b) of the Constitution. The form of Intervention will be gradually converted from the
discretionary to a fully-fiedged mandatory intervention on a phased In approach to ensure that the
Exacutive Council duly comply with the provislons of Section 138(5) of the Constltution, read with Ssction

139 of the Munlkipal Finance Management Act.
8. COOPERATIVE GOVERNACE

The Provinclal Treasury has procured the services of a panel of Municipa! Financlal Management Service
Praviders to capacitate and assist In executing the dutles of Municipal Finance Recovery Services of the
Provincial Treasury which includes the preparation of financial recovery plans.

A collaborative approach to municipal interventions is urgently needed. The questions that seem to
continually arise In this space are as follows:

a. What have we done to strengthen and promote collaboration?
b. How do wa gat to the true essence of the “spirit of co-operative govemarnice™?

Uniess a collaborative approach that assumes that all stakeholders shere & common purpose with pooled
resources and from a single point of departure Is adopted, the intervention will be fragmented and isolated
with litle impact to the municipality. Thie collaborative approach will ensurs an sfficlent, affactiva and
financially sustalnable local government that adequately fulfils it legal mandate. The common purposs
requires undlerlying principles to ensure an integratad effort and the fallowing principles are proposed for

a collaborative approach:

a. That the spirlt of co-operative govemment is racognized and upheld by all stakeholders involved in

the spaca of local government;
b. That each stakeholder's contribution Is underpinned by their legal framework.

Apart from collaboration between departmental etakeholders, of greater imporiance Is the accountabliity

of the political and adminietrative leadership. Considering that in many instances, govermnance instability
mantfests in a finandlal crisle, govemancs issuss must be dealt with decisively.

)



IMPLEMENTATION OF SEGTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT
IMPLEMENTATION READINESS

The Provincial and National Treasury deveioped an implementation road map, which outlinee the process
to be followed during the implementation. The following milestones have been achleved to date:

>

»

Conducted financial health asseasment and identified Municipailties operating urider finanatal crisie
as defined by Section 140(2)(c) of the Municipal Finance Management Act:

Prasanted to and notified the Exacutive Council of the outcomes of the financlal health assessment
whereln Municipalities that have been identified operating under financial crisis as definad by
Section 140{2)(c) of the Municipal Finance Management Act where presented;

Conducted consultetive sesslons with Mayors of Municipalities that have been identified operating
under financlal crisis as defined by Section 140(2)(c) of the Munlcipal Finance Management Act;
Conducted consultative sessions with the Natlonal and Provincial Department of Cooperative
Governance and Traditional Affairs;

Conducted consultative sessions with the National Treasury and solicited support from the Minister
of Finance through the Nationa! Treasury's Municipal Finance Recovery Services (MFRS);
Compieled the procurement of Municipal Finance Specialists to assist and support the Provinala!
Treasury with pianning, Impiementation and manitoring of tha mandatory interventions;
Participated In the National Treasury's Municipal Finance Recovery Services Roadshow whersin
the Deputy Minister of Finance presented to the Executive Counall on implementetion of Saction
138 of the Constitution as read together with provisions of Section 137 and Section 139 of the

Municipal Finance Management Act.

The above processes were conductad in arder to ensure that there le total compllance to the provisions of
the Constitution as well as all the related lagisiations and regulations. Completion of thess processes has
allowed the Provinclal Treasury to procsed with implementing necessary preparatory processes pursuant
to complying with provigione of Sactlon 139 of the Constitution. implementation will be done In a phased

In approach as follows:
PHA‘sF[ ACTIVITIES TIME FRAME PROGRESS
1 | Conduct an- update on the finandial February - Msy 2021 ~ [ Ongoing
health of municipalities

2

Conduct Status quo assessment 1o | June — August 2021 Ongoing
determine the extent of the crisis J '

= =



IMPLEMENTATION OF SECTION 129 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

(3 | Complle Financial Recovery Pian September - November 2021 Ongoing :‘
4 | implemeniation and imposktion of the | November 2021 — Untit the crisia is | Ongoing

| Financlai Recovery Plan resolved
5 _J Implementation Monitoring and review | Continuous svery quarter | Ongoing

10. CONSULTATIONS

Since the resolution of the Executive Council authorising implementation of mandatory interventions, the
Provincial Treasury has conducted extensive intemal and extemnal consultations with the foliowing

staksholders;

10.1. INTERNAL CONSULTATIONS

10.1.1. NATIONAL TREASURY

Provincial Treasury has had numerous engagements with the National Treasury regarding the ouicomes
of the handover report as well as the related implications thereot. Provincial Treasury has formally notified
the Minister of Finance about the resolution of the Executive Council to Implsment the mandatory
Interventions in line with the provisions of Section 139 of the MFMA, In the above mentioned thirtesn (13)

municipaiitiss.

This notification is in line with the requirsments of Sectlon 189(6) of Constitution of the Republic of South
Africa. In that letter the Minister Is requested to activate and provide the services of the Municipal Financial
Recovery Services to amangst other perform activities as outlined in sectlon 130(1)(a) and 141(2}(3) and
{4) in supporting the Provinclal Govemment In Implementing the mandalory Intsrvantion. The Minister of
Finance has in his responae, committed to support the Provinclal Govemment in implementing the
mandatory interventions in all municipaiities identified as having financlal crigls.

10.1.2. DEPARTMENT OF COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

Discussions were held with both the National and Provinclal Department of Cooperative Governance and
Traditional Affalrs where In the provisions of the constitution as well as the lagistation were thoroughiy
discussed. Matters relating to provision of human resources and clarification of roles and rasponsibilities
between the Provincial Treasury and the Provincial Department of Cooperative Governance and
Traditional Affaire were aiso discussed and resolved on,



' IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

10.1.3. EXECUTIVE COUNCIL

Numerous submissions and presentations have been made to the Executive Council with regards to the
state of municipal finances as well as the requirements of the Constitution and ihe Legislation In instances
where Municipalities are facing severe financlal ¢risis as well as the related mandste and responsibiities

of the Exacutive Council,
10.2. EXTERNAL CONSULTATIONS

10.2.1. MUNICIPALITIES

Provincial Treasury hes conducted engagements with the affected municipalities In Oatober 2019, wherein
the financial crisis was confirmed by the municipaiities and the impact of the mandatory intervention was
explained 1o the affected municipalities. Further engagements were also conducted during the Mid-Year
budget and psrformance assessments which were convenad in January and February 2020, wherein
performance of municipaliies as at the end of December 2018 ware assessed 1o determine if there any

notable improvements since the determination and confinmation of finandial crigis,

Municipalities were consulied further through formal letters which have been conveyed notifying
municipalities that the Provincial Treasury will be conducting status assessments of municipal financial
health. The letter alsc requested municipalities to ackn owledge and concur to this process through a formal
Councl! Resolution, Most municipalities have agreed to the process, while the remaining municipalities are
still processing this important matter through their Councils.

10.2.2. NORTH WEST BRANCH OF THE S8OUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION
(SALGA)

The North West branch of the South African Local Government Association was also congulted, and the
leaderehip of SALGA was brisfad on the outcomes of the handover report on municipalities as well as the
Kientifled areas of performance fallures. It was further explained to the leadership of SALGA that
Interventions are aimed at reversing and rezolving the Identified performance failures in order to ensure
that Municipalities' ability to provide basic services and settle their financial obligations and commitments
is sscured. The Importance of poiltical structures In eneuring oversight though governance processes was
emphasisad to the leadership of SALGA and the MEC for Finance implored on the leadership of SALGA
to helghten: thelr oversight in order to ensure that interventions are executed as agreed and that they

achlave thelr intended mandate.

g e,



IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

11.  IMPLICATIONS

11.1. FINANCIAL IMPLICATION

National Treasury hes aliocated R10 mitiion to the Provincial Treasury (Municipal Finance Management
unit), the allocation is intended to provide support and oapacity to the Provincial Treasury in exscuting the
recovary pian functions. Howsver, given the number of municipalities that the mandatory interventions
must apply to, as well as the magnitude of the work that has to be executed duiring the Infervention, it s
anticipated that the R10 mililon allocation might not be sufficient to enable the Provincal Treasury to
edequately execute the intervention. Therefore, the R10 million aliocation will be utllizad towards
augmenting the budget allocated by the Provincial Treasury for preparation, implementation and
monitoring of Recovery Plans In Municipalities.

11.2. PERSONNEL IMPLICATION

Based on the above discusaion It s evident that a collaborative approach is required to ensure that the
Strategy on Municipal Financial Sustainabillly and Interventions is resourced in an effective and integrated
manner. Furthermore, a multidiscipiinary intervention team supported by officlals from Cooperative
Govemance and Traditional Affaire and Provincial Treasury Is required to ensure effective implementation
and sustainabilty. The resourcing and implementation of the intarvention team should provide a more
medium to long-term focus towsrde greater financial sustainability based on a key sat of financial indicators

11.3, POLITICAL IMPLICATION

Section 139(7) of the Constitution requires the National Executive must intervene in terms of Section
138(5) of Conetifution, In Instances where the Executive Council has failed to intervene in line with Section
138(5) of Constitution. This provigion of the law empowers the national government to intervene In
municipalities within the North West province juriediction, should the North West Exscutive Coungil fall to
implement the mandatory intervantion as required by the Constitution and the MFMA.

Intervention by the national government In municipalities where the North West Executive Council has
failed o implament the mandatory intsrvention will result In severe political embarrassment and backlash
from the communities as the North West Executive Councll will ba viewed and regerded as being weak
and Indecisive. It Is based on the above that it Is recommended that the North West Executive Council
considers implementing mandatory intervention as par Saection 138 of the MFMA, wherein the North Wast
Executive Councll wil implement a mandatory Intervention and Impose a financ|ai recovery plan aimed at
securing the municipality's abifity to meet its obligations to meet lis financlal commitmants.
17 m—g\



IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

In order to avold any confusions and complications in implementing the mandatory interventions, it s
recommended thaf the North West Executive Councll mandates both the MEC for Finance and the MEC
for Cooperative Govemance, Human Seitlements and Traditional Affalrs to engage the affecled
Municipalities and clearly articulate the tsrms of refarence regarding the mandatory Intervention.

11.4. LEGAL IMPLICATIONS

Section 136(4) of the MFMA states that; - If the Municipaiity, as a result of a crisls In Its financial affeirs, is
In serious or perslstant material breach of s obiigations to provide basic services or to meet lis financial
commitments, as a result of which the conditions for an intsrvention in terms of section 139(5) of the
Constitution are met, the Executive Council must intervene in the Municipadity in accordance with ssction

139 of the MFMA.

In order to implement Section 139 of the MFMA, the Executive Council must heve, in iine with Saction 140
of the MFMA, made a determination and confirmed that the Municipality has failed to make any other
payment as and when due, which individually or in the aggregate le more than two per cent of the

Municipallty’s bucigeled operating expenditure.

Provincial Treasury haa conducted an assessmant in tarms of Seotion 140 of the MFMA and subsequently
confirmed that there are sufficient grounda for a mandatory intervention to be implemented, as a resuft the
Intarvention will be conslatent with the requirements of the Constitution and all applicable legislative

 provisions of the MFMA as indicatad above,
12 GOVERNMENT PRIORITIES
12.1 NATIONAL STRATEGY AND PRIORITIES

The support to municipalities through mandatory Intervention Is consistent with the National Government
priorities of promotion of sustainable financial management processes and practices In Municipslities. ;

12.2 PROVINCIAL 8TRATEGY AND PRIORITIES

The Provincial Government has the responsibiiity to support and capacitate municipaiiles through
mandatory intervention as part of ensuring sustainable and responsive local government,

18 m
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IMPLEMENTATION OF SECTION 138 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

13. CONCLUSION

The state of Municipal finances a at a critical state and at &n all-time lowest, it therefore is Important that
urgent critical and drastic measures are implemented to ensure that sound and eustainable financlal

management processcs as envieaged by the ohjects of the MFMA are achieved.

This requires for an urgent stuctursd intervention to aesist, support and capacitate these municipalitles to
ansure that this serlous financlal crisls Is addressed and municipalities are In a position to adequately
execute their constitutlonal and leglsiative mandates. The Nationa! Treasury has conducted engagements
with the Executive Councll as part of its roadshows that seeks to provide guidance on provincial

Interveniion in Municipalities.

The Executive Council ls urged to consider this submission on mandatory Intervention in line with the
presentation and guidance of the National Treasury and as a matter of urgency, Implement mandatory
‘Interventions in Municipalities Identified as operating under severe financial crisis 8o as to avold the
continued collapse and dilapidation of the state and functionality of Municipalities across the Province.

In view of the Municipal Intervention Roadshow undertaken by the Netional Treasury, the following
activities should Inform future interventions including key milestone that should be achieved through the
intervention with spacific reference to Section 138 (5) of the Constitution read together with Chapter 13 of

the MFMA:

* Review the implamentation of the provisions of Section 138 of the Constitution as a measwrs and a
framework to prevent a collapse in the Municipalities’ financlal management, rather as an intervention of

last resort when municipalities’ financial management has aiready collapsed;

* Determine the ievel of allowable municipal failures before an Intervention is initiated must be set and be

raised significantly;

¢+ The Provincial Treasury together with COGHSTA should conduct regular assesement of financial
problems In terms of the thrasholds contained In Sections 138 and 140 of the MFMA to promptly identify
Municipalities facing financlal challenges or crisis and conduct the nacessary immediate investigations in

cases where thresholds were breached:

s The Province should participate and make necesaary submissiona towards ensuring that a standardised
and clear regulstions and framework goveming implementation of Section 139 of the Constitution Is

developed and comectly applied and Implemented:

19 @‘
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IMPLEMENTATION OF SECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

o Implementation and ensure application of the NT MFRS Simplified Approach to implementation
interventions In terms of Section 139 of the Constitution and to further snsure implementation of a
collaboration framework which clearly specify the relationship, roles and responsibilities of staksholders in
the implementation of Section 139 of tha Constitution read together with Chapter 13 of the MFMA;

¢ Consultation process with NCOP wifl be Initiatad in line with the legfsiation in support of the implementation
plan;

* Quarterly FRP reviews will be conducted in terms of Section 147 of the MFMA to assess the affectivenass
of the financial recovery plans currantly implemented and consider amendment;

» Effect amendment of tha current FRPs as informed by the quarterly review by the MEC and align the
Provincial 8154 Support Package to the amended FRPs

14. RECOMMENDATIONS
it Is recommended that Executive Councll;

*+ Agree that the most appropriate Intarvention will be Implemented In response to the outcomes of the
assessment of financlal problems conducted in temms of Sections 138 and 140 of the MFMA and that
serious financial crigie must always be addressed by implementing the provisions of Saction 138{5) of the
Constitution read together with Section 138 of the MFMA:

» Agree that provisions of Sectlon 139(1) of the Constitution read together with Section 137 of the MFMA
will only be implemented in instances where only a financial problem has been identified;

» Endorse the implementation of the mandatory intarventions at the following municipailties identified as
operating undar serious financial crisie;

(i) Dr RSM District Municipaiity
(k) City of Matiosana

() Ramotshere Molloa L. M
(m)Mamusa L M

(n} Lekwa Teemahe L M

(o) Maquassi Hills L M

{p) Mahlkeng L M

{q) Bojanala
{r) NelediL M
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IMPLEMENTATION OF S8ECTION 139 OF THE MUNICIPAL FINANCE MANAGEMENT ACT

» Bupport and agree that the Provincial Traasury further consuit with the above-mentioned municipailies
as a feedback seeslon for an engagement on the. outcoms of the financlal health and status quo
assessments;

¢ Agrees to preparation and Implementation of financial recovery plare to address financai crisia in the
above municipalities identified as operating under serlous financla! crisle in line with the NT MFRS
Simplified Approach

* Agrees to the establishment of the political intervention oversight structurs including the establishment
of the technical muiti-disciplinary intervention task team to support the political Intervention oversight
structure;
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